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Welcome to the
Superannuation
notes

The Super- D -?0 notes is a compilation of key case
law, regulator updat es and industry insights for you to
easily stay abreast of the ever changing superannuation
landscape.

This edition contains superannuation developments
covering the period from Thursday 28 September till
Wednesday 29 November 2023 (inclusive).

Published by the Institute of
Financial Professionals Australia
ABN 96 075 950 284

Reg No: A0033789T To aid your navigation, we have linked all resources and

source mat erials within the SDG notes. If you require a
Each issue has been researched, greater in-dep th understanding of an issue, just click on
authored, reviewed and the link through to the additional materials.

produced by our SMSF expert,
Gabriela Rusu and is presented
by Natasha Panagis, our Head Warm regards,
of Superannuation and Financial
Services.

We hope you enjoy this update.

The Super Team at the Institute of Hnancial
Professionals Australia
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All information provided in this publication is of a general nature only and is not personal nancial or investment
advice. It does not take into account your particular objectives and circumstances. No person should act on the
basis of this information without rst obtaining and following the advice of a suitably quali ed professional advisor.

To the fullest extent permitted by law, no person involved in producing, distributing or providing the information

in this publication (including the Institute of Financial Professionals Australia, each of its directors, councillors,
employees and contractors and the editors or authors of the information) will be liable in any way for any loss or
damage suffered by any person through the use of or access to this information. The Copyright is owned exclusively
by the Institute of Financial Professionals Australia (ABN 96 075 950 284).

NOTICE FORBIDDING UNAUTHORISED REPRODUCTION

So long as no alterations are made unless approved, you are invited to reprint Editorials provided acknowledgment
is given that the Association is the source. No other item covered by copyright may be reproduced or copied in

any form (graphic, electronic or mechanical, or recorded on Im or magnetic media) or placed in any computer or
information transmission or retrieval system unless permission in writing is obtained from the Institute of Financial
Professionals Australia. Permission to reproduce items covered by copyright will only be extended to members
nancial at time of request. Permission may be obtained by email to info@ifpa.com.au or by phone (03) 8851 4555.
info@ifpa.com.au

www.ifpa.com.au

P: 03 8851 4555

F: 03 8851 4588
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An update from the ATO
on the latest super news
and alerts that have
occurred over the past
two months that will be
important to you and your
clients.

QUiIs7 -?6

A summary of relevant
super Bills, Acts,
Regulations and draft
legislation to help you
keep track of Government
announcements.

Bulletin board

A snapshot of important
super items from other
regulators (ie. APRA, ASIC)
and other super related
developments are some of
the things you will nd in

5 3 U167 -Thé Bill has passed both Houses of
Parliament or received Royal Assent (ie enacted as law).

5 3 1-7U The decision has been delivered by the
relevant Court or the Administrative Appeals Tribunal.

53 t_ 03 D iU Ulsadedin nal form and can be
relied upon as the Commissioner of Taxation’s position
on, or interpretation of, an issue.

5 3 Ui 7 -Th Bill has been introduced and is
currently progressing through the Parliament. The
measures have not yet been enacted. The Bill may be
amended, or not pass through Parliament altogether.
53 t_ 03 D iU Ulsaded in draft form and under
consultation. Can be relied on as the Commissioner’s
position on, or interpretation of, an issue until issued in nal
form or otherwise withdrawn.

5 3 U167 -Raleased in exposure draft form and

subject to consultation. May be amended before being

tabled in Parliament as a bill or scrapped altogether.

53 3UiD -? 3 D00-?2U7 3 13UssubdBin ddafd U3 7
form or issued in nal form as a recommendations

this section.

paper. There is no certainty that the recommendations

will be implemented.

Glossary

AAT — Administrative Appeals Tribunal
AFS - Australian Financial Services
APRA — Australian Prudential Regulation Authority

ASIC - Australian Securities and Investments
Commission

ATO — Australian Taxation Of ce

CGT- Capital Gains Tax

Commissioner — Commissioner of Taxation

Federal Court — Federal Court of Australia

Full Court — Full Court of the Federal Court of Australia
High Court — High Court of Australia

ITAA97 — Income Tax Assessment Act 1997

ITAA36 — Income Tax Assessment Act 1936

ITAR97 — Income Tax Assessment Regulations 1997

ITTPA— Income Tax (Transitional Provisions) Act 1997
LCR—- Law Companion Ruling

PAYG — Pay As You Go

SG- Superannuation Guarantee

SGAA92 — Superannuation Guarantee
(Administration) Act 1992

SMSF- Self Managed Superannuation Fund

SIS Act— Superannuation Industry (Supervision) Act
1993

SIS Regs- Superannuation Industry (Supervision)
Regulations 1994

TBC- Transfer Balance Cap

TSB- Total Superannuation Balance

TR- Taxation Ruling
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ATO ACTIVITY

ATO issues Addendum and updates guidance note on
downsizer contributions

What you need to know

The ATO has issued an addendum to Law Companion Ruling LCR 2018/9 on making downsizer
contributions to superannuation.

The addendum re ects amendments to the law made by:

e Treasury Laws Amendment (2019 Measures No. 3) Act 2020

* Treasury Laws Amendment (Enhancing Superannuation Outcomes For Australians and
Helping Australian Businesses Invest) Act 2022

e Treasury Laws Amendment (2022 Measures No. 2) Act 2022

The ATO'’s guidance note GN 2018/2 has also been updated accordingly.

Background

The downsizer contribution allows eligible individuals who may be restricted from making
contributions to their superannuation due to age, work status, or contribution cap limits to sell their
primary residence and contribute up to $300,000 from the sale proceeds to their superannuation.

Downsizer contributions are not counted towards the individual’'s concessional or non-concessional
contribution caps.

Downsizer contributions are also not subject to the total superannuation balance (TSB) limit that restricts
non-concessional contributions. This means that eligible individuals can make a downsizer contribution
even if their TSB exceeds the general transfer balance cap (currently, $1.9 million) at 30 June of the
previous nancial year. If a downsizer contribution is made, it will be included in the individual’s TSB.
Also, if a downsizer contribution is placed into retirement phase (ie, a pension is established with the
contribution), it will count towards the individual’s transfer balance cap.

Eligibility for Government co-contributions and tax offsets for spouse contributions remains
unchanged and may still apply to downsizer contributions.

Downsizer contributions may impact the individual’s age pension eligibility as they are not exempt
from the age pension means test when calculating entitlements.

For a contribution to be a downsizer contribution, all of the following conditions must be satis ed:

e For contributions made on or after 1 January 2023, the individual must be aged 55 years or older at
the time the contribution is made

e The individual or their spouse disposes of an ‘ownership interest’ in a qualifying dwelling 2in Australia.
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e The individual exchanges contracts for the sale of the dwelling on or after 1 July 2018.

e The contribution is equal to all or part of the total capital proceeds from the disposal (but not
exceeding the downsizer contribution limit of $300,000).

e The contribution must be made within 90 days of disposing of the ownership interest or such longer
time as allowed by the ATO.

e The individual or their spouse, or former spouse, must have owned the dwelling, or the land on which
the dwelling was situated, for 10 years prior to disposal.

e The individual meets or notionally meets the main residence capital gains tax (CGT) exemption
requirement, and

e The individual makes a choice to treat the contribution as a downsizer contribution and notify the
complying superannuation plan provider in the approved form, at or before the time they make the
contribution.

1. For contributions made before 1 July 2022, an individual had to be aged 65 or older at the time the contribution
was made. For contributions made from 1 July 2022 to 31 December 2022, the individual had to be aged 60
years or older at the time the contribution was made.

2. A qualifying dwelling means a residential building, and does not include a caravan, houseboat or other mobile
home.

Individuals cannot make downsizer contributions if they have previously made a downsizer
contribution, or had one made on their behalf, in relation to an earlier disposal of a relevant dwelling
including a previous partial disposal of an ownership interest.

Individuals are not required to purchase another dwelling following the sale of their dwelling to be
eligible to make a downsizer contribution.

For further details and examples refer to LCR 2018/9 and GN 2018/2.

Key aspects

The addendum amends LCR 2018/9 to:

* Re ectthat the eligibility age for downsizer contributions was reduced from 60 to 55 for contributions
made from 1 January 2023.

¢ Re ectthat the eligibility age for downsizer contributions was reduced from 65 to 60 for contributions
made from 1 July 2022 to 31 December 2022.

«  Ensure that an individual can make a downsizer contribution in respect of the proceeds from a
property that was held by their spouse where the property is a pre-CGT asset that would have been
subject to the main residence exemption if it had been acquired on or after 20 September 1985.

e Ensure that the cap on the amount of downsizer contributions that an individual can make is
calculated correctly where their spouse has previously made a downsizer contribution in relation to
another property. Speci cally, it ensures that the maximum amount of downsizer contributions that
an individual can make are only reduced by their spouse’s downsizer contributions if their spouse’s
contributions were made in respect of the disposal of interests in the same property.

e Ensure that the market value substitution rule in section 116-30 of the ITAA97 (which applies
generally in working out an amount of capital proceeds) cannot increase the amount of the capital
proceeds from the disposal of their ownership interests in a dwelling.

Source: LCR 2018/9A1 - Addendum Housing affordability measures: contributing the proceeds of
downsizing to superannuation, 25 Oct 2023
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ATO provides information on paying super bene ts

What you need to know

The ATO has revised its web content to provide further information on the process of paying a
super bene tto a member and the different types of bene ts available.

Types of payments

Where a member has met a condition of release, SMSF trustees can either pay the benetas a lump
sum or super income stream .

If a member has died, SMSF trustees will generally pay a death bene t to their dependant or other
bene ciary of the deceased. There are additional rules to consider .

Note the operating standards, investment restrictions, and other regulations that apply to SMSFs
during the accumulation or growth phase continue to apply when members begin receiving a pension
from the SMSF.

Any bene t payments made to members who have not met a condition of release are not recognised
as superannuation bene ts. Instead, these payments are treated as ordinary income and subject to
taxation at the member’s applicable marginal tax rate. This is commonly referred to as an illegal early

release of super.

In cases where an unlawful release of bene ts occurs, the ATO may impose signi cant penalties on
various parties involved, including:

e The SMSF trustee(s)
e The SMSF itself
e The individual who receives the early release.

The trustees involved in unlawful release of bene ts may face disquali cation, which is published in
the Federal Register of Legislation as a noti able instrument.

Action items for SMSF trustees

Before paying a member’s super bene ts, SMSF trustees must ensure the following:
e The member has reached their preservation age .

e The member has satis ed one ofthe conditions of release as speci ed by the law.

e The governing rules of the SMSF permit the payment of bene ts

Source: ATO website QC 23335, 10 Oct 2023
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ATO updates rulings to re ect increase in maximum
number of allowable SMSF members

What you need to know

The ATO has recently updated the following SMSF rulings to align with legislative amendments
that have increased the maximum number of allowable SMSF members from four to six from 1
July 2021:

e SMSER 2009/1 Business real property for the purposes of the  Superannuation Industry
(Supervision) Act 1993

e SMSER 2009/3 Application of the Superannuation Industry (Supervision) Act 1993 to unpaid
trust distributions payable to an SMSF

e SMSER 2009/4 The meaning of ‘asset’, ‘loan’, ‘investment in’, ‘lease’ and ‘lease arrangement’
in the de nition of an ‘in-house asset’ inthe  Superannuation Industry (Supervision) Act 1993,
and

e SMSER 2010/1The application of subsection 66(1) of the Superannuation Industry
(Supervision) Act 1993 to the acquisition of an asset by an SMSF from a related party.

The minor changes to these rulings have been made to re ect laws amended by the Treasury Laws
Amendment (Self Managed Superannuation Funds) Act 2021 to increase the maximum number of
allowable SMSF members from four to six from 1 July 2021. There are no other changes to the content.

These updates ensure that the rulings accurately re ect the new legislative provisions and provide
clear guidance to SMSF trustees and professionals in managing their funds.

Source: SMSFER 2009/1; SMSER 2009/3; SMSFER 2009/4; SMSER 2010/1
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ATO issues warning over SMSF losses in crypto investments

What you need to know

The ATO has warned SMSF trustees that over the last few nancial years it has seen some
instances of SMSF trustees losing their crypto asset investments.

These losses have been caused by:

e Crypto scams, where trustees were conned into investing their superannuation bene ts in a
fake crypto exchange

e Theft, where fraudsters would hack into trustees crypto accounts and steal all their crypto
e Collapsed crypto trading platforms, many of whom were based overseas, and

* Lost passwords resulting in trustees being locked out of their crypto account and being
unable to access their crypto.

The ATO has also reminded SMSF trustees that many crypto assets are not commonly
considered to be nancial products. This means the platform where they buy and sell crypto
may not be regulated by ASIC. Consequently, they may not have the same level of protection
as with regulated platforms in the event of platform failure or hacking incidents. If a crypto
platform fails, it is highly likely that individuals may lose all of their cryptocurrency holdings.
Therefore, it is crucial to exercise caution and consider the potential risks associated with using
unregulated platforms for crypto transactions.

ATO advice

The ATO has advised trustees considering investments in cryptocurrencies to be mindful of the
potential risks associated with crypto investments, including the possibility of falling victim to scams.
The ATO advises individuals to stay informed and take precautions to avoid scams when dealing with
cryptocurrencies. Valuable resources such as the ACCC's scamwatch and the MoneySmart section
on ASIC’s website provide useful information on how to identify scams, including crypto scams_and
what to do if scammed .

The ATO has recommended SMSF trustees to seek nancial advice before investing in cryptocurrency
and read both MoneySmart and the ATO’s SMSF investing in crypto assets page.

SMSF trustees are also advised to explore the following ATO’s short videos on crypto myth busting:

e SMSFs investing in crypto — reminds them of their regulatory obligations they need to meet when
investing in crypto assets

e Lost access for my crypto — provides details of how an SMSF may be able to claim a capital loss in
situations where their password is lost or their crypto is stolen.

Source: ATO website QC 73418, 17 Oct 2023
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ATO issues reminder on prohibited SMSF loans

What you need to know

The ATO has reminded SMSF trustees that there are certain loans their SMSF are prohibited
from making as they result in a contravention under the super laws.

Loans to members continues to be the highest reported contravention of the superannuation
laws that the ATO sees in auditor contravention reports (ACR) lodged by SMSF auditors. These
loans comprised 16% of all reported breaches for the 2019 to 2022 audit years

ATO advice and guidance

The ATO has emphasised that it is important for SMSF trustees to understand the following rules to
avoid making prohibited loans from their SMSFs:

e SMSF trustees cannot loan money or provide other forms of nancial assistance to a member or
relative. If they do, they can incur a penalty of up to $18,780. They may also be disquali ed as a
trustee which means their name is published online and they are prohibited from operating their
current fund or any future SMSF during the disquali cation period.

*  An SMSF trustee cannot loan money to a related party such as a business where the value of the
loan exceeds 5% of the value of the fund’s total assets. This is a prohibited in-house asset investment
which is a contravention. If the SMSF'’s in-house assets exceed 5% of the total value of its assets at
the end of the nancial year, the trustee must prepare a plan to reduce their in-house assets to less
than 5%. The plan must be prepared and implemented by the end of the following nancial year and
failure to do so will result in a contravention.

Action items for trustees with SMSF prohibited loans

SMSF trustees who have made a prohibited loan from their SMSF must rectify it as soon as possible by
ensuring the loan is repaid. They should contact their  appointed SMSF professionals to help.

If SMSF trustees cannot rectify the breach, they should use their SMSF early engagement and voluntary
disclosure service to engage with the ATO early. If they do this before the ATO starts an audit and take
compliance action, the ATO will take their disclosure into account in determining what other actions

need to be taken.

How we deal with non-compliance  has information on the types of compliance action the ATO might
take where breaches of the super laws have occurred.

Information on the different types of contraventions can be found on the ATO website at restrictions
on investments .

Source: ATO website QC 73552, 29 Oct 2023
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. INSTITUTE OF FINANCIAL PROFESSIONALS AUSTRALIA ATO ACTIVITY

ATO cautions SMSF trustees about SMSF promoter
schemes

What you need to know

The ATO has warned SMSF trustees to be on the lookout for promoters who provide misleading
and false advice on accessing their super early.

ATO advice and guidance

The ATO has emphasised that the primary purpose of an SMSF is to save for retirement and warned
SMSF trustees about early access schemes promoted by individuals, which are illegal and can result in
severe nancial consequences.

SMSF trustees are urged to be vigilant and cautious, not to engage with such schemes, to verify
the legality of any offers they receive and educate themselves on how to identify warning signs  of
fraudulent schemes.

If approached by anyone claiming early access to super without meeting one of the relevant
conditions of release, SMSF trustees should:

e stop any involvement with the scheme, organisation or the person who approached them
e refrain from signing any documents or sharing personal information, and

e report any interactions with promoters to the ATO as soon as possible.

Illegally accessing super can lead to loss of retirement savings, additional taxes, penalties, interest, and
disquali cation as an SMSF trustee, with the names of disquali ed trustees being published online.

Action items for SMSF trustees involved in a scheme

SMSF trustees who have been involved in a scheme should contact the ATO immediately.

The ATO is likely to take their voluntary disclosure and circumstances into account when determining
any penalties.

Source: ATO website QC 101161, 06 Nov 2023
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. INSTITUTE OF FINANCIAL PROFESSIONALS AUSTRALIA ATO ACTIVITY

ATO launches new protections against identity-related
fraud

What you need to know

The ATO has launched a range of new safeguards to enhance the security of individuals’
personal information in response to a signi cant surge in identity-related fraud attempts

Bolstering security when accessing ATO online services

The ATO has observed an escalation in criminals utilising stolen personal data for fraudulent purposes.
To counter this, the ATO has implemented security enhancements that provide additional layers of
protection, particularly for taxpayers accessing ATO online services through the myGovID service.
These measures aim to bolster the security of taxpayer information and mitigate the risks associated
with identity theft and fraud.

How it works

The ATO has provided the following information on how the new online access system functions:
e Your Digital ID, such as myGovID, is the most secure way to access ATO online services.

A new minimum online access strength will be based on the sign in method you've used to access
ATO online services through myGov.

* You can use your online access strength to better protect your identity and increase your security
when accessing ATO online services including accessing via the ATO app.

e The sign in method you've used with the highest identity strength becomes your minimum online
access strength and you'll need to use this for all future access.

e For example, if you have a myGovID with a Standard identity strength and use it as your sign in
method, your online access strength will be Standard. Whenever you sign in to myGov to access ATO
online services, you'll need to use your Standard myGovID at a minimum.

e Where possible, people are encouraged to use myGovID and set-up a Strong identity strength which
includes a facial veri cation check. Visit Create a myGov account and link it to the ATO  for more
information.

*  Tax professionals can only access the data of businesses they represent:

- This protection requires entities to ‘nominate’ their agent in ATO Online services before the
agent can access their ATO data or act on their behalf with the ATO.

- This client-to-agent linking process is being progressively rolled out and now applies to all types
of entities with an ABN, except for sole traders, covering approximately 4.7 million businesses.

- Only businesses looking to engage a new agent, change their existing agent, or want to provide
additional authorisation to their existing agent need to complete an agent nomination.

Source: ATO website QC 73693, 23 Nov 2023
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. INSTITUTE OF FINANCIAL PROFESSIONALS AUSTRALIA ATO ACTIVITY

ATO provides guidance on SMSF client to agent linking

What you need to know

The ATO has advised that client-to-agent linking  applies to all types of entities with an ABN,
including SMSFs from 13 November 2023.

The ATO has also provided guidance on the process of linking SMSFs to tax agents. This linking
process varies depending on the trustee structure of the SMSF or whether the fund is newly
established or already in existence.

About the agent nomination process

The agent nomination process is a recent requirement introduced by the ATO to enhance security
and ensure that only authorised tax agents, BAS agents, or payroll service providers can access their
accounts and act on behalf of individuals for their tax and superannuation matters.

This process only applies when there is a change in agents or modi cations to the authorisations
given to an existing agent. It aims to safeguard individuals’ accounts and ensure that only approved
professionals are authorised to handle their tax and super affairs.

ATO guidance

For new SMSFs utilising a tax agent, the linkage can be established by lodging the SMSF ABN
registration form and nominating the tax agent as the representative. Clients are not required to follow
the usual client-agent linking steps in this case.

For U]677?6 1 }Mhp5dient-agent linking steps  need to be followed through the  Online services for
business (OSB) platform if there are changes in the tax agent or modi cations to the authorisations
given to the current tax agent.

If the SMSF has individual trustees , one trustee can complete the linking process by setting up and
accessing OSB and completing the agent nomination.

For SMSFs with acorporate trustee , the principal authority responsible for the fund needs to complete
the client-to-agent linking process. Once they have set up their myGovID they will need to contact

the ATO on *«— — odorSstipport to link the fund’s ABN to their myGovID in Relationship Authorisation
Manager.

It is advisable to ensure that all details are up to date on the Australian Business Register (ABR) as this
will assist in the client-to-agent linking process.

Source: ATO website QC 73697, 27 Nov 2023 and ATO website QC 69793, 7 Nov 2023
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. INSTITUTE OF FINANCIAL PROFESSIONALS AUSTRALIA ATO ACTIVITY

ATO alerts for changes made to SMSFs

What you need to know

The ATO had provided information for SMSF trustees regarding alerts related to changes
made to their SMSFs.

Overview

In order to protect retirement savings and minimise the risk of fraud and misconduct, the ATO will send
an email or text message alerts (or both) to individuals in the following situations:

¢ When a super fund veri es their details prior to a rollover to an SMSF.

e When they register a new SMSF.

*  When they change their existing SMSF'’s:

- nancial institution account details
- electronic service address (ESA)
- authorised contact

- members.

The alert will also issue when these changes are made through the SMSF annual return.

Although the ATO may use text messages or emails to communicate with SMSF trustees, it is important
to note that the ATO will never request trustees to reply via text or email and disclose personal
information such as their Tax File Number (TFN) or personal banking details.

Action items for SMSF trustees

If an SMSF trustee did not authorise or know about the changes outlined in an alert sent to them, it is
important to take appropriate action.

As a primary course of action, it is recommended that SMSF trustees reach out to the other trustees
or directors of their SMSF, as well as authorised representatives, to verify whether they have made the
reported changes.

If they still have concerns or suspicions regarding a new SMSF registration or the changes made to
their existing SMSF, it is recommended to contact the ATO directly on 13 10 20 for further assistance and
guidance.

Source: ATO website QC 73551, 26 Oct 2023

© Taxpayers Australia Limited T/A the Institute of Financial Professionals Australia Superannuation Notes | December 2023 14


https://www.ato.gov.au/newsrooms/smsf-newsroom/alert-for-changes-made-to-your-smsf
https://www.ato.gov.au/Super/Self-managed-super-funds/In-detail/SMSF-resources/Alerts-for-changes-made-to-SMSF-information/
https://www.ato.gov.au/Super/Self-managed-super-funds/Administering-and-reporting/Notify-us-of-changes/
https://www.ato.gov.au/newsrooms/smsf-newsroom/alert-for-changes-made-to-your-smsf

. INSTITUTE OF FINANCIAL PROFESSIONALS AUSTRALIA ATO ACTIVITY

ATO provides information on consultations for payday
super changes

What you need to know

The ATO has provided information regarding the consultations that have taken place
regarding the proposed changes to superannuation payday. These changes would require
employers to make superannuation guarantee contributions (SG) for their employees at the
same time as their salary and wages, starting from 1 July 2026.

These consultations aimed to gather input and feedback from various stakeholders regarding
the potential changes to the timing of superannuation contributions.

By seeking the perspectives of individuals and organisations, the ATO aims to gain a better
understanding of the potential impacts and necessary changes associated with the proposed
superannuation payday changes.

The nal design will be determined by the Government and considered as part of the 2024-25
Budget.

For further information about these consultations, see  Consultations for payday
superannuation changes in the Bulletin Board section.

Source: ATO website QC 73408, 17 Oct 2023
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. INSTITUTE OF FINANCIAL PROFESSIONALS AUSTRALIA ATO ACTIVITY

ATO provides information on exposure draft of NALI/NALE
legislation

What you need to know

The ATO has provided information regarding the recently released draft legislation that
addresses changes to the non-arm’s length income (NALI) provisions that speci cally relate

to expenditure incurred by super funds. These changes were introduced through the Treasury
Laws Amendment (Support for Small Business and Charities and Other Measures) Bill 2023 on
13 September 2023.

This Bill will:

e Limit the amount of NALI arising from a general non-arm’s length expense (NALE) for SMSFs
and small APRA regulated funds to twice the level of a general expense

*  Exempt large APRA regulated funds from the NALI provisions for both general and speci ¢
expenses of the fund

e Exempt expenditure that occurred prior to the 2018-19 income year.

If the proposed changes to the NALI provisions are enacted as legislation, they will have a
retrospective effect, applying from 1 July 2018.

For further information on the proposed NALI/NALE changes, including updates on the
progression of this Bill, see the Legislation (Bills and Acts) table in the Legislation section.

Source: ATO website QC 73478, 25 Oct 2023
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. INSTITUTE OF FINANCIAL PROFESSIONALS AUSTRALIA ATO ACTIVITY

ATO releases SMSF quarterly statistical report

What you need to know

The ATO has released its September 2023 quarterly statistical report on the SMSF sector

Report highlights

e There are 611,961 SMSFs (up from 610,287 in June 2023).
e There are 1,142,957 members of SMSFs (up from 1,130,640 in June 2023).
e The total estimated assets of SMSFs are $884.6 billion (up from $876.4.18 billion in June 2023).
e The top asset types held by SMSFs (by value) are:
- listed shares (28% of total estimated SMSF assets)
- cash and term deposits (17%)
*  53% of SMSF members are male and 47% are female
e 87% of SMSF members are 45 years or older

e 36% of the new funds were established by members in the 35-44 age range and overall, 55% of
new members in the September 2023 quarter are male and 45% are female.

Read the full report for further statistics about:
e SMSF fund and member demographics
e estimates on SMSF asset holdings

* annual ‘ ows’ in and out of SMSFs.

Source: ATO website QC 73699, 27 Nov 2023
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. INSTITUTE OF FINANCIAL PROFESSIONALS AUSTRALIA ATO ACTIVITY

ATO launches an updated ato.gov.au

What you need to know

The ATO has launched a refreshed version of its website with an updated look and improved
features. The changes include streamlined navigation, a modern design, and enhanced
search functionality. Content has been reorganised to make it easier to nd information based
on speci ¢ circumstances. Redirects have also been implemented to ensure regular access to
familiar content.

For further information referto An updated ato.gov.au experience and Updated ato.gov.au
video .

Source: ATO website QC 73676, 20 Nov 2023

| INSTITUTE OF
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Sign up for our weekly super
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This weekly newsletter has been created to provide you with
the most relevant and essential updates on superannuation
and nancial services that have arisen throughout the week.
Don’t miss out on this valuable resource!
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. INSTITUTE OF FINANCIAL PROFESSIONALS AUSTRALIA ATO ACTIVITY

ATO website updates

e Whatto do if you missed your SMSF lodgement date  (QC 73696, 27 Nov 2023) — information on what
to do if trustees/directors were required to lodge their SMSF annual return (SAR) on 31 October but
missed the due date.

e Updated guidance on SMSFs investing in property  (QC 73684, 22 Nov 2023) — highlights the
importance of having a clear understanding of the rules governing SMSFs and property transactions
when considering property investment within an SMSF. Failure to comply with super laws can result
in penalties and potential disquali cation as a trustee, leading to the loss of the ability to operate on
SMSF.

e Clearing house troubleshooting  (QC 54813, 15 Nov 2023) — tips on how to resolve problems that may
arise when using the Small Business Superannuation Clearing House.

e Access to super on compassionate ground (QC 60034, 15 Nov 2025) - information on the
eligibility criteria, required evidence and what needs to be done before applying to access super
on compassionate grounds. The ATO also released information on the instructions form to be
completed by a medical practitioner for compassionate release of super.

e ATO data to maintain compliance with SG obligations  (QC 73358, 12 Oct 2023) — The ATO has
informed that it is planning to expand how it uses the information reported by employees through
Single Touch Payroll (STP) enabled software. It aims to achieve this by analysing this data alongside
information reported from super funds (through the Member Account Transaction Service). This
integration will enable the ATO to monitor whether an employer has paid their employees super
guarantee (SG) on time.

e Winding up an SMSF (QC 73477, 25 Oct 2023) — reminding SMSF trustees that there are a number of
key considerations and tasks involved when winding up their SMSF.
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. INSTITUTE OF FINANCIAL PROFESSIONALS AUSTRALIA LEGISLATION

Legislation

Status of superannuation matters @ 29 November 2023

Both the House of Representatives (HOR) and the Senate are next scheduled to sit from 6 ™ February to
8" February 2024 (inclusive).

The tables below summarise the status of proposed and enacted superannuation-related measures:

Legislation (Bills and Acts) Status

Various Tax and Super measures (including reforms to TPB, off-market share
buy-backs and franked distributions)

. Bill: Treasury Laws Amendment (2023 Measures No 1) Bill 2023

e  Start date : various

e Key measures : Passed
- Sch 1 - Registration of providers and assisted decision making : amend the senate Wlth*
Corporations Act 2021 to allow: (a) ASIC to approve applications from one amendments
or more licensees to register on the Financial Advisers Register the same Received Royal
relevant provider; and (b) allow assisted decision-making to be used for Assent on
any purpose for which ASIC may make decisions in the performance or 27/11/2023

exercise of ASIC’s functions or powers to register a relevant provider. Start

date: from the day after Royal Assent. Act No. 101 of 2023

- Sch 2 — Sustainability standards : provide the Australian Accounting
Standards Board (AASB) with functions to develop and formulate
sustainability standards. It also empowers the Financial Reporting Council
to provide strategic oversight and governance functions in relation to
the AASB’s and the Auditing and Assurance Standards sustainability
standards functions. Start date: from the day after Royal Assent.

- Sch 3 — Government response to the Review of the Tax Practitioners Board
(TPB) implements the following recommendations of the TPB Review:
update and modernise the objects clause of the  Tax Agent Services Act
2009; create nancial independence for the TPB from the ATO; require tax
practitioners to not employ or use a disquali ed entity without the TPB’s
approval, or enter an arrangement with a disquali ed entity; convert to
an annual registration period; and enable the Minister to supplement the
existing Code of Professional Conduct to ensure that emerging or existing
behaviours and practices by tax practitioners are properly addressed.

Start date: various (also see  Amendments details below)

- Sch 4 — Off-market share buy-backs : align the tax treatment of off-market
share buy-backs undertaken by listed public companies with the tax
treatment of on-market share buy-backs. It also amends the income
tax law in respect of selective share cancellations to ensure alignment
of tax treatment across capital management activities for listed public
companies. Date of effect: See  Amendments details below

- Sch 5 — Franked distributions funded by capital raisings: amend the
ITAA97 to prevent certain distributions that are funded by capital raisings
from being frankable. This ensures that arrangements cannot be put in
place to release franking credits that would otherwise remain unused
where they do not signi cantly change the nancial position of the entity.
Start date: See Amendments details below
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Legislation (Bills and Acts) Status

U & U 2 OU?Tboeamendments made to the original bill include:

- Postponing the commencement of Pt 3 of Sch 3 (the establishment of a special
account TPB) from 1 July 2023 to 1 July 2024.

- Changing the date of effect of Pt 2 of Sch 4 (off-market share buybacks and
selective share cancellations), to 18 November 2022 (that is, the day after the
corresponding exposure draft legislation was released).

- Making the following amendment to Sch 5 (franked distributions funded by
capital raisings):

. Sch 5 will now apply from the day after the Bill receives Royal Assent, rather
than being tied to speci ¢ calendar dates.

. A distribution will be considered funded by capital raising if the capital
raising funds at least a substantial part of the distribution, as opposed to
any part of the distribution.

e Only the portion of the distribution that is funded by the capital raising will
be deemed unfrankable.

. If an equity issue is undertaken in response to a regulatory requirement,
directive, or recommendation (eg, by APRA), the distribution will not be
deemed unfrankable solely due to the amendments in Sch 5.

Strengthening incentives for work

Bill: Social Security and Other Legislation Amendment (Supporting the Transition
to Work) Bill 2023

Start date : various

+ OU~ U-7D BHis7Bill aims to increase choice and exibility for older Australians Received Royall
through an enhanced pension Work Bonus scheme. It also smooths the Assent on
transition to work for income support recipients by doubling the employment 28/11/2023
income nil rate period and extending access to the nil rate period for recipients

Act No. 106 of

who enter full time work.
2023

- From 1 January 2024, all pensioners over Age Pension age and eligible
Veterans will have a maximum Work Bonus balance limit of $11,800,
instead of $7,800. All new Age Pension recipients will have a starting Work
Bonus income balance of $4,000 rather than $0.

- From 1 July 2024,income support recipients will be able to retain their
concession cards and other supplementary bene ts for up to 24 weeks
instead of 12 weeks.

Note: The measures were announced as part of the Government's ~ Employment
White Paper released in September 2023.

Source: Minister for Social Services Amanda Rishworth, Strengthening incentives to
work for pensioners and income support recipients (Media Release), 18 Oct 2023
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Legislation (Bills and Acts) Status

Various measures, including NALI/NALE amendments

. 6 Treasury Laws Amendment (Support for Small Business and Charities
and Other Measures) Bill 2023

. }12.3? O vardibus Introduced
. . into Senate on
« OU u.-7D3U7 27/11/2023
- Amend the rules for non-arm’s length expenses (NALE) for Referred to
superannuation funds. The amendments to the NALE rules will: Committee for
- Exempt large APRA-regulated funds from the non-arm’s length ingury and report*
by 24/11/2023

income (NALI) rules to the extent they relate to NALE. However, these
funds are still subject to the remaining NALI rules for income derived
on a non-arm'’s length basis.

- Limit the income of SMSFs and small APRA-regulated funds (SAF)
that are taxable as NALI from a general expense depending on the
type of non-arm’s length expense incurred.

- For general expenses the amount of income that is taxed
as NALI is twice the difference between the amount of the
expense that might have been expected to be incurred had
the parties been dealing at arm’s length, and the amount the
fund did incur. Where the fund did not incur any expense, the
amount of income that is taxed as NALI is twice the amount
that might have been expected to be incurred had the parties
been dealing at arm’s length. In addition, the total amount
of an SMSF or SAF’s income taxable as NALI will be limited
to the fund’s taxable income for the year not including any
assessable contributions or any deductions against assessable
contributions. Start date: will apply to income derived in the
2018-19 or a later income year, and to expenses incurred or
expected to have been incurred in the 2018-19 or later income
years.

- Forspecic expenses the previous treatment continues to apply,
and the amount of income that is taxed as NALI is the amount
of income derived from the scheme in which the parties were
not dealing at arm’s length.

X _ 1 $This Bill improves the operation of the rules in relation to NALE that
were introduced by the Treasury Laws Amendment (2018 Superannuation
Measures No. 1) Act 2019.

*Senate committee report : The committee has recommended that the new
provisions regarding NALE should be passed by Parliament without any
amendments to the Bill.

On 26 October 2023, IFPA submitted its response to the inquiry into the NALE
provisions — the details of this submission can be found in the  Bulletin Board
section. Also refer to IFPA SDG Notes — February 2023, pages 22-26 and SDG Notes —
August 2023 for more information about the proposed NALI/NALE changes.
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Legislation (Bills and Acts) Status

The Bill also includes the following key measures:

- Expand Australian Financial Complaints Authority (AFCA) powers to hear
superannuation related complaints even if the complaint does not meet
the de nition of a superannuation complaint under the Corporations
Act 2001. Start date: on the day after Royal Assent. The amendments will
apply to complaints made, or purported to have been made, to AFCA
before, on or after the date of commencement.

- Provide broad alignment with the new accounting standard AASB 17
Insurance contracts with the intention of reducing the tax compliance
burden of the general insurance industry. Start date: Applicable to income
years starting on or after 1 January 2023.

- Implement a range of income tax measures, including the temporary
increase of the small business instant asset write-off threshold and
the small business energy incentive. Start date: Applicable to eligible
depreciating assets rst used or rstinstalled ready for use for a taxable
purpose in the period from 1 July 2023 until 30 June 2024.

- Contain amendments to enable certain community charities to achieve
deductible gift recipient (DGR) status. Start date: will commence on the
day after assent.
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Legislation (Bills and Acts) Status

Legislating the objective of superannuation

6 Superannuation (Objective) Bill 2023

}1?-3?2 O 28Udays after Royal Assent

. . N . . L . Introduced
OuU~” U .7 Dra&Objective Bill legislates the objective of superannuation to :

. ) into HOR on
codify a shared purpose of superannuation. 16/11/2023

- The objective of superannuation de ned in the Bill is ‘to preserve savings
to deliver income for a digni ed retirement, alongside government
support, in an equitable and sustainable way.

- Will require policy makers to assess future changes to superannuation
legislation for compatibility with this objective. A statement of
compatibility with the objective will be included in the explanatory
materials accompanying all Commonwealth bills and regulations relating
to superannuation (unless an exception applies).

X 2 Urhe Bill fully implements the Government’s commitment to legislate the
objective of superannuation announced in February 2023.

For the Treasurer’'s accompanying media release, click here.

IFPA Comment

On 29 September 2023, IFPA lodged its submission on legislating the objective
of superannuation*. Our association does not support this proposal. Although
the introduction of the statement of compatibility in the legislation appears to

be a positive change, we have concerns about its operation and enforceability.

If the objective is legislated, there will be an obligation to prepare and lodge a
statement of compatibility but it will not be binding on current or future policy
makers, governments, courts or tribunals. It will provide no rights and will have
no consequences for failure to comply with that obligation. In other words, the
legislation will be ineffective due to its lack of enforceability. As such, we believe
legislating the objective will not achieve any real purpose and could be completely
ignored.

Our association believe the answer to what the objective of superannuation

is for already exists by way of the sole purpose test as it already contains an
excellent legislated purpose. We also have issues with the terms ‘equitable and
sustainable’ as they will allow the government to continue making changes to the
superannuation system, as can be seen with the newly proposed Division 296 tax.

You can read our previous objective of superannuation submissions and media
releases here. Also see IFPA SDG Notes — October 2023, pages 39-40.
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Permitting electronic signing

yU1ID -? é6Treasury Laws Amendment (Modernising Business Communications)
Regulations 2023

These Regulations support the operation of the  Treasury Laws Amendment
(Modernising Business Communications and Other Measures) Bill 2023 (the Act),
which received Royal Assent on 14/09/2023

Registered as

. . . i ) ) F2023L01423 on
OuU~” U 7D 3heRegulations aim to reduce regulatory burden and improve

. . . . 27/10/2023
technology neutrality by amending requirements in Treasury laws that are
consequential to the passage of the Act. In particular, the Regulations:

- Amend the Corporations Regulations 2001, the Life Insurance Regulations
1995, the National Consumer Credit Protection Regulations 2010 and the
SIS Regsto ensure that certain documents can be sent in either physical
or electronic form. Start date: 28/10/2023 (being the day after the
instrument was registered).

APRA-regulated entities: remuneration disclosure requirements

QUIB7 -?26WU 6 :Ba@mnbuation (prudential standard) determination
No. 2 of 2023

Start date : 1 January 2024

Key measures : This instrument deals with the new remuneration disclosure Registered as
requirements ( Prudential Standard SPS 510 Governance (SPS 510)) for all APRA- F2023L01528 on
regulated entities (and replaces the previous rules). 20/11/2023

These amendments will apply to RSE licensees that are not signi cant nancial
institutions. RSE licensees that are signi cant nancial institutions were
previously carved out from applying these requirements under SPS 510.
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Financial services reforms

e $]0 7D3U 03-é? UTiedsurydaws Amendment (2024 Measures No. 1) Bill

2024: Quality of 4 Advice Tranche 1

. U TU U ? O-2?U0he day after Royal Assent

« OU~N U-.7D 3Bhedraft legislation delivers the rsttranche ofthe  Delivering
Better Financial Outcomes package of reforms. This package includes
amendments that will:

- Provide legal certainty for the payment of adviser fees from a member’s
superannuation fund account.

- Remove onerous red tape that adds to the cost of advice with no bene t
to consumers.

X ? Urhe draft legislation responds to several recommendations of the
Quality of Advice Review .

Extra 15% tax on certain earnings from super balances over $3m
(Division 296 tax)

e $]0 7D3U 03-&? UT@asurydaws Amendment (Better Targeted

Superannuation Concessions) Bill 2023 (the Bill) and Superannuation (Better

Targeted Superannuation Concessions) Imposition Bill 2023

e  Startdate : 1 July 2025

e Key measure : The Bill:

- Proposes an extra 15% tax on certain earnings under a new Division 296
tax of the ITAA97.

- Amends various Acts that incorporate provisions concerning the
calculation of earnings, withdrawals, and contributions, modi cations for
earnings related to certain funds, and revisions to the de nition of total
superannuation balance (TSB).

Speci ¢ provisions in subsequent regulations will address the special rules
for the modi ed treatment of de ned bene t interests and some retirement
phase interests, including the valuation of such interests.

The proposal contained in the exposure draft legislation is covered in more
detailed on the following pages.

Status

Released for
consultation on
14/11/2023

Consultation
period ended on
06/12/2023

Released for
consultation on
03/10/2023

Consultation
period ended on
18/10/2023
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Draft legislation for extra 15% tax on certain earnings from
super balances over $3m (Division 296 tax)

What you need to know

On 3 October 2023, Treasury released draft legislation for the proposed extra 15% tax on
superannuation balances over $3 million for consultation.

The proposed new tax, now known as Division 296 tax, remains largely unchanged from when it was
rst announced by the Government earlier this year.

This means that the same key issues remain unresolved, such as:

« Unrealised gains will be taxed as the calculation of ‘earnings’ is based on movements in a member’s
total superannuation balance (TSB)

e No refund of tax paid in years when earnings are negative and a member’s TSB drops below $3
million

¢ The $3 million threshold will not be indexed.

There are however some noteworthy changes in the draft legislation compared with the consultation
paper* released in March this year. They include:

« Inthe context of Division 296 tax, the calculation of earnings outlined in the exposure draft
legislation considers the change in a member’'s TSB throughout the year with adjustments made for
both withdrawals and contributions. However, the portion of those earnings that are subject to the
15% tax is determined based on the member’s TSB at the end of the year. In this case, no adjustments
are made for contributions or withdrawals when determining the proportion of earnings subject
to the tax. As a result, this will include unrealised gains. However, negative earnings can be carried
forward to offset future earnings.

e Regarding the TSB concept, which is a crucial factor in determining the applicability of the new tax,
there are signi cant changes outlined in the draft legislation. They include:

- Just for Division 296 tax purposes : The special amounts associated with certain limited
recourse borrowing arrangements (LRBAS) will not be included in a member’'s TSB. These
special amounts will however remain included for other purposes.

- Not just for Division 296 tax purposes : The distinction between ‘accumulation value’ and
‘retirement phase value’ will no longer exist when calculating a member’'s TSB. This means that
the calculation of TSB will not rely on the transfer balance account for pension interests. While
the exact details will be clari ed in forthcoming regulations, it appears that de ned bene t
pensions will require annual revaluation for both Division 296 tax and other areas where TSB
is relevant, such as determining non-concessional contributions limits.

* Negative super earnings can only be used to offset future positive super earnings.

e The draft legislation also includes provisions for exceptions and special rules that will apply to certain
individuals and their funds.

e Areduced rate of Division 296 general interest charge will be applicable to any outstanding liabilities
related to Division 296 that remain unpaid by the due date.
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*The consultation paper released by Treasury in March 2023 was covered in more detail in IFPA SDG
Notes — April 2023, pages 28-36.

Start date

Division 296 tax is proposed to commence on 1 July 2025 and will apply to members whose total
superannuation balance (TSB) exceeds $3 million at the end of the 2025-26 income year and later
income years.

Division 296 tax rate

Individuals affected by Division 296 tax will retain the current 15% tax rate on earnings below the
$3 million threshold but will pay an extra 15% tax (or up to 30% tax overall) on the proportion of the
member’s bene ts that exceed $3 million.

Calculating earnings (including unrealised gains)

The earnings in relation to an individual’s total superannuation interests are calculated as the difference
between their TSB for the current year (adjusted for withdrawals and contributions) and their TSB from
the previous nancial year. The formula can be seen as follows:

$-3 617 ™ OWU TU3;7 -O D7 %bGout Finhncial Year

If a member’s adjusted TBC or previous TSB is below $3 million, then it will be substituted by the threshold
number of $3 million (see examples 1.5 below). This approach ensures that any growth in the fund

that occurs below the $3 million threshold is not counted as earnings. No adjustments are required
where both balances are less than $3 million as in such cases individuals will not be within scope of the
additional tax.

The draft legislation provides us with the initial insight into which amounts will be considered as
contributions and withdrawals for the purposes of Division 296 tax (see below).

Calculating the adjusted TSB

A member’s adjusted TSB is worked out based on the normal TSB rules with some modi cations, as
shown in the following formula:

O D7?2U0 t} pfiochd Financial Year * Y6?603-X- 7 2 2. & 326U ~U-3 ' XU? 1 ?36ID?6|7 2?2 ?- & 326

A member’s TSB is increased by adding back in the following withdrawals:
e Superannuation bene t payments

e Spouse contributions split to the member’s spouse

e Family law splits to an ex-spouse

e Amounts withheld from an excess untaxed rollover amount

¢ Amounts taken out via release authorities
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Withdrawals are added back to re ect what the individual’s current TSB would have otherwise been
had they not made the withdrawals. This adjustment will ensure that a decrease in a member’s TSB
because of a withdrawal does not represent negative earnings generated inside superannuation.

A member’s TSB is reduced by the following contributions:

e Contributions (including 85% of concessional contributions)
e Spouse contribution splits received by a spouse

e Family law splits received by an ex-spouse

« Death bene t pensions received by a bene ciary(s)

e Death or permanent disability insurance proceeds received
e Certain amounts allocated from a reserve

e Foreign superannuation fund transfers

¢ Remediation payments or compensation received as a result of fraud or dishonesty.

In addition, limited recourse borrowing arrangement (LRBA) loan amounts, that would otherwise be
included in the TSB, will be excluded for Division 296 tax purposes.

These reductions are intended to ensure an increase in the member’s closing TSB re ects only positive
earnings, not new amounts added to superannuation during the year that have caused the member’s
TSB to increase.

Regulations may make modi cations to the mechanisms for calculating contributions total and
withdrawals total, including by prescribing amounts not to be included in contributions total or
withdrawals total and by specifying circumstances where contributions total or withdrawals total are nil.

Note that the draft legislation modi es the de nition of TSB in a way that removes the link between

a member’s transfer balance account and calculation of their TSB. This means a member’'s TSB will
no longer be calculated by referring back to the transfer balance account for pension interests. This is
because the calculation of earnings for the Division 296 tax requires valuations of income streams to
be applied on an annual basis. Regulations will be needed to clarify how some interests will be valued
(eg, de ned bene t pensions).

Proportion of earnings to be taxed

The Division 296 tax of 15% is proposed to apply on the proportion of the members bene ts that exceed
$3 million, in accordance with the following formula:

. L WU Tus3;7 t} -2 260 U O & ?26U "U-3 ' d— o6
v3 0 3?26 ¢ U.3 o17—™ 100 o

- x_100, . N
wu 1u3;7 t} -? 26U U O] &€ ?6U ~U-3

Carry forward losses

The new measure allows members to carry forward any negative earnings/losses to offset against
future positive earnings. Unfortunately, members will not have the ability to recover any tax previously
paid on unrealised capital gains if their adjusted TSB falls below $3 million or if the member dies with
carry forward losses.
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Examples

The following examples included in the explanatory materials of the draft legislation explain how the
proposed new measure is intended to work in practice:

Example 1.2 (tax payable example)
Jess has a TSB of $4 million on 30 June 2025, and $4.5 million at 30 June 2026.

Jess receives concessional contributions to superannuation of $27,500 in the 2025-26 income year,
including $9,500 in salary sacri ce contributions.

For Division 296 tax purposes, her total contributions for the year are $23,375 after correcting for the
15% paid by her superannuation fund on these concessional contributions as under subsection
296-55(2) (85% x $27,500).

Jess'’s adjusted TSB atthe end of the year is calculated to be $4,476,625 by deducting her total
contributions of $23,375 from her end of year TSB of $4.5 million as under section 296-45.

Jess'’s basic superannuation earnings for Division 296 tax in the 2025-26 income year are
calculated as $476,625 by subtracting her previous TSB from her adjusted current TSB under
subsection 296-40(2) ($4,476,625 - $4 million).

As Jess does not have unapplied transferrable negative superannuation earnings under
paragraph 296-110(1)(b), under paragraph 296-40(1)(a) her superannuation earnings for the 2025-
26 income year will be her $476,625 in basic superannuation earnings.

As her TSB at the end of the year is greater than the large superannuation balance threshold of
3 million and her superannuation earnings for 2025-26 are greater than nil, Jess will have taxable
superannuation earnings for Division 296 tax purposes under subsection 296-35(1).

The percentage of Jess’s superannuation earnings above the $3 million threshold is calculated as
33.33%, by calculating the percentage of her TSB at the end of the year over $3 million rounded to 2
decimal places under subsections 296-35(2)-(3) (($4.5 million - $3 million)/$4.5 million).

Jess’s taxable superannuation earnings for Division 296 tax are calculated as $158,859 by
multiplying her superannuation earnings by the percentage of the earnings above the
threshold under subsection 296-35(1) (33.33% x $476,625).

This taxable superannuation earnings amount will be taxable at 15%. Jess will have a Division
296 tax liability of $23,829 for the 2025-26 income year ($158,859 x 15%).
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Example 1.5 (No earnings as balance replaced with $3 million threshold)

Lin has a TSB on 30 June 2025 of $2.8 million. Lin’s TSB grows to $3.2 million on 30 June 2026. In the
2025-26 income year, Lin makes a $300,000 downsizer contribution.

Lin's adjusted TSB at the end of the year for Division 296 tax purposes is calculated to be $2.9
million after deducting his total contributions of $300,000 from his end of year TSB of $3.2 million.

As Lin's adjusted TSB at the end of the year is less than $3 million and his TSB immediately

before the start of the year is less than $3 million, Lin will have super earnings for Division 296 tax
purposes of nil for the 2025-26 income year as both the current adjusted TSB and previous TSB will
be replaced with the $3 million threshold ($3 million — $3 million).

Since Lin does not have unapplied transferrable negative superannuation earnings, his
superannuation earnings for the 2025-26 income year will be nil.

This means Lin will not have taxable superannuation earnings for Division 296 tax purposes.

Example 1.6 (carried forward loss example)

Jamal has a TSB on 30 June 2025 of $3.2 million. Jamal’s TSB is $2.8 million on 30 June 2026.
Jamal’s adjusted TSB at the end of the year for Division 296 tax purposes is calculated to be $2.8
million as under section 296-45, as there are no contributions or withdrawals to his fund in the
2025-26 income year.

As Jamal’s adjusted TSB at the end of the year is less than $3 million, for the basic superannuation
earnings calculation the current adjusted TSB will be replaced with a $3 million value to ensure that
the earnings calculation in subsection 296-40(2) only captures the negative earnings for the part
of his TSB over $3 million. Jamal’s basic superannuation earnings for the 2025-26 income year for
Division 296 tax are calculated as -$200,000 by subtracting his previous TSB from the threshold of
$3 million under subsection 296-40(2) ($3.0 million - $3.2 million).

As Jamal does not have unapplied transferrable negative superannuation earnings under 296-
110(b), under paragraph 296-40(1)(a) his superannuation earnings for the 2025-26 income year will
be his basic superannuation earnings of -$200,000.

As his TSB at the end of the year is less than the large superannuation balance threshold of $3
million and his superannuation earnings for 2025-26 are less than nil, Jamal will not have taxable
superannuation earnings for Division 296 tax purposes under subsection 296-35(1).

However, as Jamal’s TSB immediately before the start of the year is greater than $3 million
and he has superannuation earnings of less than nil, he will have a transferrable negative
superannuation earnings of $200,000 for the 2025-26 income year under section 296-105.

Superannuation earnings for Division 296 tax purposes he may incur in future income years will be
reduced by this amount.

Paying Division 296 tax

Affected members will be noti ed of their liability to pay the extra tax by the ATO.

The amount of Division 296 tax is generally due and payable within 84 days of the Commissioner
giving the notice of assessment for the tax, except for amounts determined to be attributable to a
de ned bene tinterest and thus deferred (see below) to a Division 296 tax debt account.

Note the period of 84 days is longer compared to other payment windows for similar forms of tax, such
as Division 293 tax that applies to some of the super contributions made by high-income earners.
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This extended period allows additional time for individuals that may have less predictable sources of

income.

Members will have the choice of either paying the tax out-of-pocket or withdrawing some or all the
amount from their superannuation fund(s).

If members elect to pay their tax liability by releasing amounts from their superannuation fund(s), the
request must be made within 60 days of the assessment.

Members who cannot pay on time (eg, due to cash ow or liquidity issues) will be charged a lower
interest rate on Division 296 tax debts than other tax debts.

For de ned bene tinterests, Division 296 tax is generally deferred for payment until 21 days after
the rst bene tis paid from the interest. Individuals are able to have amounts released from certain
superannuation interests to facilitate payment of this tax.

Exemptions from Division 296 tax

There are three exemptions from paying Division 296 tax:

« 66 O0U 76 7 éD OUO &3 O Uchid rétipithE & to be exempted from Division
296 tax on the basis that these amounts are required by law to be cashed out when reaching age
25 at the latest (unless the child recipient is disabled). Note, child recipients that have a permanent
disability will continue to be excluded, even after reaching age 25. This re ects that these individuals
may have had limited opportunity to earn income and accumulate their own superannuation.

— Structured settlement payments  — members who have had structured settlement contributions
made in respect to them are exempt recognising that these contributions are usually large
payments that can provide the funds for ongoing medical and care expenses resulting from serious
injury and income loss.

— UTu3;71--1TU & 26U ~U-3 26U -ihd Bupefarinuation earnings of a member will
not be taxed in the event of their death before the end of the income year. However, if the deceased
member’s balance has been transferred to a spouse (eg, a reversionary pension or a death bene t
pension) it will be counted in the inheriting spouse’s TSB. As a result, this exemption is only relevant if
a member’s bene tis yet to be nalised at the end of the year.

Special rules apply to certain funds

Special rules for working out Division 296 tax will apply to:

1. @ O6WoOD- 7 X626 OUE U O-ireraba@&Lwith 3utB intérests will also be subject to
Division 296 tax however the draft legislation states that regulations will provide calculations for TSB
and earnings for these superannuation interests. We are yet to see these regulations.

2. }?-?2U 6616U3 UWU @&CEIiU 6 OU37 X626 7DOU3- D-?6 | ?386ID?6 7 2?2 1 7?26?2D?¢
8D O-Tembers with such interests will have their earnings excluded from Division 296
taxation. Although these earnings are not subject to Division 296 tax, these superannuation interests
will be counted in the member's TSB to determine if they exceed the $3 million threshold, and if they
do, Division 296 tax is imposed only in respect of their earnings from other superannuation interests
that are not protected.

3. XU. ?26 D7 ?ddid judges in respect of de ned bene tinterest in a superannuation fund
established under the Judges’ Pension Act 1968 — members with such interests will have their
earnings excluded from Division 296 taxation if the member was appointed prior to 1 July 2025 and
remains employed.
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4. tU336? 3~ }D03U U DrBreshant@i dehed bene tinterests in their judicial pension
scheme are included — earnings from all interests of ACT Supreme Court judges including earnings
from interests in the judicial pension scheme are within scope of this tax and such earnings are not
excluded.

5. X %I 0 26 1 &D-iferests in a non-complying fund are not subject to Division 296 tax as the
funds are already taxed on assessable income at the highest marginal tax rate and do not qualify
for earnings tax concessions.

For points 2, 3 and 5, although these earnings are excluded from taxation, the value of these interests
are counted in a member’s TSB for the purpose of determining if they exceed the $3 million threshold.
If the sum of all superannuation interests (including interests that are excluded) exceed this threshold,
the amount subject to Division 296 tax will be the earnings less any loss from the excluded interests.
As a result, this tax could still be applied to the earnings of other superannuation interests held by the
same individual.

Consultation process

Submissions closed on 18 October 2023.

IFPA response

Please refer to the Bulletin Board section for information regarding our recent submission on the draft
legislation.

Source: Treasury Laws Amendment (Better Targeted Superannuation Concessions) Bill 2023
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Consultations for payday superannuation changes

What you need to know

On 9 October 2023, the Government released a consultation paper on the 2023-24 Budget
measure that would require employers to make superannuation guarantee (SG) contributions
for their employees at the same time as their salary and wages from 1 July 2026.

Currently, employers are only required to pay their employees’ SG on a quarterly basis. By
increasing the payment frequency of superannuation to align with the payment of salary

and wages, this measure will both ensure employees have greater visibility over whether their
entitlements have been paid and better enable the ATO to recover unpaid superannuation.
Increased frequency of payment will also support better retirement outcomes. A 1 July 2026
commencement date will allow the ATO, payroll service providers and superannuation funds
time to make necessary system changes and for employers to adjust their cash ow practices.

Purpose of consultation

The consultation paper provided industry and stakeholders an opportunity to provide input on
implementing payday superannuation and a redesigned compliance framework to encourage
employers to pay their super as close as possible to payday.

The 2023-24 Budget announcement

The Securing Australians’ Superannuation package announced in the 2023-24 Budget aims to address
the structural drivers of unpaid SG by providing important improvements to the way employees are
paid their super, as well as crucial upgrades to ATO systems for identifying and recovering unpaid SG.
This package contains two parts:

1. Increasing the payment frequency of the SG

- The Government will legislate for employers to pay their employees’ SG contributions at the
same time that they pay salary and wages SG charge. By increasing the payment frequency
of superannuation to align with the payment of salary and wages, this will both ensure
employees have greater visibility over whether contributions have been correctly paid;
additional time in the fund for employees to bene t from compounding returns and increase
the likelihood of the ATO being able to recover unpaid SG through earlier detection and
compliance action.

- The Government will also amend the SG compliance framework, including amending the
calculation of the SG charge and adding new penalties to encourage compliance and align
it with payday super. The current SG charge is based on a quarterly model and needs to
be updated to ensure it is appropriate to the payday super model where employers have
different SG payment frequency obligations.
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The nal design of the SG compliance framework will be informed by the outcome of
consultation with stakeholders and considered by the Government as part of the 2024-25
Budget.

2. Investing in SG compliance.

- The Government is also stepping up investment in the ATO’s data matching capabilities. This
will allow the ATO to develop and implement the necessary digital infrastructure to identify
instances of underpayment or non-payment of SG in a timelier way.

- From 2023, the ATO will invest in creating a new uni ed database which matches Single Touch
Payroll (STP) data from employers and Member Account Transaction Service (MATS) data from
superannuation funds at scale. This database will provide a single source showing the near-
real time recorded SG position for employers and employees, enabling the ATO to identify
instances and patterns of late or underpayment of SG. This proactive SG compliance system
will enable the ATO to identify instances of unpaid SG in near-real time, allowing them to work
with employers in a timely manner to respond to payment errors, and recover amounts and
apply additional penalties in more serious cases of non-compliance.

Defining ‘payday’

Payday super is intended to achieve a few policy objectives.

Firstly, it seeks to ensure that individuals receive their superannuation contributions as close to their
payday as possible, maximising the investment returns on these contributions.

Secondly, it aims to assist employees in verifying the accuracy of their contributions by comparing the
SG contribution on their payslip with information from their superannuation fund.

Additionally, aligning superannuation contributions with wages will enable underpayments of
superannuation to be identi ed by the ATO in a timely manner through matching data on employer
superannuation payments and contributions for each pay period.

The consultation paper identi es two models that could be used:

1. an ‘employer payment’ model where employers are required to make SG contributions on the same
day as wages/salary payment, or

2. a'due date’ model where contributions must be received by the superannuation fund within a
speci ed number of days following payday.

Under either model, it will be necessary to de ne what constitutes ‘payday’. It is envisaged that the

term ‘payday’ would encompass all instances when a payment with Ordinary Time Earnings (OTE)
is made to an employee, including non-regular payments like termination payments. Employee SG
contributions would be based on the OTE paid on the payday, and employers would calculate SG

owing in accordance with STP reporting.

Other payday super issues

The consultation paper covers other issues of the SG compliance framework, including the following:

1. }6 3U0 3?26 i &3. UXCBndistent data sets will allow the ATO to create a new uni ed database
which matches data from employers and superannuation funds at scale. This database will provide
a single source showing the near-real time recorded SG position for employers and employees,
enabling the ATO to identify instances and patterns of late payment or underpayment.
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- }6 1 ?236iD?6 7 & 3 20U —"—-3%—>—@ avdid disadvarBaging employees who may
reach the concessional contributions cap in 2026-27 due to the policy change, temporary transitional
arrangements to contribution caps may need to be made to ensure affected employees are no
worse Off.

— Maximum contributions base calculations — The design of a maximum contribution base will need
to consider employees who are not paid according to a regular pay cycle.

}6 16-31U -77U77-UCOnsiderations about the administration of payday super include how
frequently and how close to payday ATO reconciliations are conducted. More regular reconciliations
would ensure that SG charge amounts do not accrue excessively before employers are noti ed of the
underpayment, and that employee entitlements are recovered though ATO compliance activities

in a timely manner. Also, as employee noti cations would not be acted upon by the ATO until after
the end of the reconciliation period, less regular reconciliations may result in longer periods between
underpayments being identi ed and amounts being paid into employee superannuation accounts.

™ Additional behavioural penalties ~ — Penalties will need to be reconsidered to account for a more
timely SG payment system. Any new penalties could apply to the more egregious non-compliant
behaviours and be designed to ensure that employers pay any SG charge that they owe. These
penalties could apply to employers through the SG charge and then additional penalties after a
period of time where they do not engage with the ATO to rectify a payment error. These penalties
could apply to the offending business as well as the directors individually.

§ 6 06IU e eD O 7?2-0061 -0 OU&-D ? 7D O0URefomLto stredmlin® ehoice of fund
and address stapling concerns will need to be implemented.

> UE UO TU UE? U-TRdrafose holding a de ned bene t interest, changes will be required to
how bene t certi cates are calculated with an increase in SG payment frequency. There will also be
some consequential changes to bene t certi cates issued by an actuary, where the certi cate refers
to a whole or part of a quarter.

e SMSFs— As SMSFs are unable to report member SG contributions through the MAAS and MATS
channels used by APRA-regulated superannuation funds, the potential reporting and ATO data
matching models proposed in the consultation paper cannot be applied to SMSFs. The current
annual reporting cycle to the ATO required by SMSFs does not provide the same level of granularity
of whether an employee’s SG entitlements are being met by their employer. However, as with all
superannuation funds, SMSF trustees have the sole responsibility for the prudent management
of a fund’s savings. This involves a high level of responsibility, including oversight of employer SG
contributions. Where employers are not paying or underpaying entitlements, SMSF members will
continue to be empowered to lodge an employee noti cation with the ATO and will also bene t from
any changes to the compliance mechanisms introduced in the Securing Australians’ Superannuation
package.

For more detailed information refer to the  consultation paper .

Consultation process

Submissions closed on 3 November 2023.

Source: Treasury website, Securing Australians’ superannuation (Consultation paper), 09 Oct 2023
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Consultation on draft AFCA approach to compensation
in nancial adviser and Managed Investment Scheme
complaints

What you need to know

The Australian Financial Complaints Authority (AFCA) consulted on a draft investments and
advice related approach document: the AFCA Approach to determining compensation in
complaints involving nancial advisers and Managed Investment Schemes.

About the approach

AFCA'’s approach documents help complainants and nancial rms better understand how AFCA
might approach some common issues and complaint types and AFCA'’s decision-making process.

The new approach document clari es that while the document itself is new, AFCA’s approach to
handling complaints and determining liability in multi-party investment and advice complaints

is not. The document simply outlines the existing procedure that AFCA has historically followed. It
also highlights the principles AFCA considers, such as proportionate liability statutes, when making
decisions, apportioning liability, and awarding compensation for losses in investment and advice
complaints.

Formalising and publishing the new AFCA's approach document will support complainants and
nancial rms to better understand the established procedure and principles AFCA takes into account
during the complaint resolution process involving nancial advisers and Managed Investment
Schemes. It will also ensure AFCA's approach to these matters is consistently applied by case
managers and decision makers.

Consultation period

The public consultation was open from 6 November 2023 until 1 December 2023.

Source: AFCA website, Consultation on draft investments and advice Approach document
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Government intends to amend transfer balance cap laws

What you need to know

The Government has announced its intention to introduce legislative amendments to the
transfer balance cap (TBC) for individuals with a capped de ned bene t income stream
(CDBIS) to ensure members are not adversely impacted in the event of a merger or successor
fund transfer between superannuation funds.

Currently, a member’'s TBC may be inadvertently affected when the original income stream

is treated as ceasing and a new one begins. This triggers a new valuation of the CDBIS,
potentially resulting in a higher valuation for the TBC and unfavourable outcomes for certain
members. To address this issue, the Government aims to ensure that members who receive an
income stream prior to a merger or successor fund transfer can continue receiving their income
stream without unintentionally impacting their TBC.

These amendments will have retrospective effect from 1 July 2017 (subject to the passage of
legislation).

Source: The Hon Stephen Jones MP, Superannuation fund mergers and de ned bene t income streams
(Media Release), 26 Oct 2023
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WA state super changes to contribution rules for public
servants

What you need to know

The Western Australian (WA) Government announced that changes to the State
Superannuation Act were introduced on 8 November 2023. These changes will enable
employees within the WA public sector to continue making compulsory super contributions
to their GESB Super accounts, even if they move to a non-government role or engage in
secondary private employment.

State Superannuation arrangements will allow GESB members to align with the
Commonwealth’s Your Future, Your Super changes.

Background
GESB is the default fund for most of the WA public sector and manages the super and retirement
savings of around 245,000 current and former public sector workers.

Currently, GESB members who leave the public sector or have both public and private sector
employment are required to open a separate super account with another fund, resulting in duplicate
accounts and associated fees.

The changes to the State Superannuation Act are a direct response to feedback received from
members who expressed their preference to remain with GESB when they leave the public sector or
engage in private sector employment.

Start date

These changes are scheduled to come into effect later in 2024.

Source: Deputy Premier Hon Rita Saf oti, Media statement, State super changes to bene t GESB
members, 8 Nov 2023
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Proposal paper on regulating digital asset platforms

What you need to know

On 16 October 2023, the Government has released a proposal paper that recommends
making crypto exchanges and digital asset platforms subject to existing Australian nancial
services laws and requiring platform operators to obtain an Australian Financial Services
Licence.

In addition, digital asset platforms will need to meet speci ¢ obligations that take into account
the nature of the platforms. This will include minimum standards for holding tokens, standards
for custody software, and standards when transacting in tokens.

Overview

The government intends to introduce a regulatory framework to address consumer harms in the crypto
ecosystem while supporting innovation.

The introduction of a regulatory framework for entities providing access to digital assets and holding
them for Australians and Australian businesses is an important step in the government’s approach to
crypto reform in the Australian context.

The proposed regulatory framework would apply to digital asset platforms that present similar risks to
entities that operate in the traditional nancial system. It proposes to leverage the Australian nancial

services framework to regulate digital asset platforms to ensure consistent oversight and safeguards
for consumers.

Note: The implementation of the proposed framework is subject to future legislative design and
development. References to amending existing legal frameworks are demonstrative of policy intention.
The focus of this paper is to seek feedback on the policy of the framework.

For additional details, refer to the proposal paper and the accompanying Factsheet

Consultation process

Submissions closed on 1 December 2023.

Source: Treasury website, Regulating digital asset platforms (Proposal paper), 16 Oct 2023 and The
Hon Dr Jim Chalmers, Requlation of digital and crypto assets (Media Release),16 Oct 2023
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Government to restructure nancial reporting bodies

What you need to know

The Government has announced it will restructure the nation’s nancial reporting bodies
to make them more ef cient, effective and t for purpose, including to assist Australia in
implementing new climate and sustainability standards.

The Government’s plan is to merge the following three existing bodies responsible for nancial
reporting and setting reporting standards into a single entity:

1. The Australian Accounting Standards Board (AASB)
2. The Auditing and Assurance Standards Board

3. The Financial Reporting Council will be consolidated.

Itis intended that the new integrated body will be operational on or after 1 July 2026, subject to
the passage of legislation.

Key aspects
The new body will not only oversee accounting and auditing standards but will also provide better
support for the ongoing implementation of climate-related nancial disclosure standards in Australia.

Business, investors and other stakeholders will bene t from engaging with a single entity, helping to
increase regulatory consistency, reduce red tape and unnecessary costs and avoid duplication.

The Government will nalise the details of the governance arrangements for the new entity and will
release draft legislation for public consultation, including appropriate transitional arrangements.

Ahead of the body’s formation, the AASB will continue to progress its work in relation to climate related
nancial disclosure standards. Establishing a framework for sustainability related nancial disclosures
is a key priority in the Government’s draft Sustainable Finance Strategy.

The streamlining of the nation’s nancial reporting architecture is part of the Government's broader
efforts to reform, renew and refocus the nation’s economic agencies.

Industries’ concerns

The audit and accounting industries have raised concerns about:

e The merging of the three existing bodies not being referenced during the Superannuation Financial
Reporting and Audit consultation process, leaving the industry without any knowledge of how the
new single entity will operate.

e The lack of broad consultation by the Government before making the announcement.

¢ The lack of detail and the manner in which the announcement was made.
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e The lack of context and information surrounding the new entity’s resources, which makes it dif cult
to comment on the streamlining of the nancial reporting structure, particularly in relation to
auditing and its potential effects on SMSFs. While the proposed merger does not appear to have an
immediate impact on the audit of SMSFs, transitional arrangements will be necessary to grandfather
existing audit standards and guidance publications.

¢ Funding adequacy for the new body and alignment with international accounting, audit, and
sustainability standards. The Government has been urged to establish a dedicated sustainability
standards board with the necessary expertise and international alignment from the outset.

Source: Joint media release with the Hon Stephen Jones MP, Assistant Treasurer and Minister for
Financial Services, Streamlining nancial reporting architecture, 21 Nov 2023

© Taxpayers Australia Limited T/A the Institute of Financial Professionals Australia Superannuation Notes | December 2023 43



. INSTITUTE OF FINANCIAL PROFESSIONALS AUSTRALIA BULLETIN BOARD

ASIC proposes to extend parent entity nancial reporting
and auditor independence instruments

What you need to know

ASIC hasannounced its proposal to extend the operation of two legislative instruments,

ASIC Corporations (Auditor Independence) Instrument 2021/75 and ASIC Corporations (Parent
Entity Financial Statements) Instrument 2021/195 for a further ve years. ASIC said that these
instruments, which are set to expire in April 2024, have demonstrated their effectiveness

and ef ciency in practice and continue to form a necessary and useful part of the legislative
framework.

Background

ASIC Corporations (Auditor Independence) Instrument 2021/75  allows the lead auditor for the audit
to be relieved from the requirement to disclose a contravention of paragraph R510.4(c) of APES
110Code of Ethics for Professional Accountants (including Independence Standards)  in relation to a
nancial interest held by a relevant person in the relevant entity or a controlled entity in the auditor’'s
independence declaration pursuant to section 307C of the Corporations Act 2001 in certain limited
circumstances.

ASIC Corporations (Parent Entity Financial Statements) Instrument 2021/195  allows a parent entity
which is required to include consolidated nancial statements in its nancial report to also include its
single entity nancial statements in that report.

Providing feedback

Comments on the proposal closed on 8 December 2023.

Source: ASIC website, ASIC proposes to extend parent entity nancial reporting and auditor
independence legislative instruments, 17 Nov 2023
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ASIC targets misconduct in super sector

What you need to know

ASIC hasannounced its intention to take strong, targeted enforcement action in the coming
months and into 2024, as part of its focus on member outcomes in the superannuation sector.

Background

ASIC’s emphasis on enforcement follows its recent enforcement and regulatory update ,which
highlighted ASIC’s work to protect consumers including calling on banks to ensure better consumer
outcomes and civil penalty action against Westpac Banking Corporation for alleged failures to
address nancial hardship notices.

During the July to September quarter, ASIC also took action against AustralianSuper to further protect
superannuation members, alleging failures to address multiple member accounts. The failure to merge
duplicate accounts is problematic across the Superannuation industry. ASIC expects to take further
action in relation to member services failures in the super sector.

ASIC also led its second and third greenwashing matters during the quarter, with allegations of
misleading statements made against Active Super and Vanguard Investments Australia.

ASIC also saw its action against Australia and New Zealand Banking Group Limited (ANZ) nalised
with a $15 million penalty handed down by the Federal Court for misleading customers as to the funds
available in certain credit card accounts.

Furthermore, ASIC has recently commenced civil penalty proceedings in the Federal Court against
Telstra Super for alleged failure to comply with internal dispute resolution requirements.

Source: ASIC media release, ASIC targets misconduct in superannuation sector, 16 Nov 2023; Report 777
ASIC enforcement and regulatory update: July to September 2023 and ASIC media release, ASIC takes
civil penalty action against Telstra Super in Australian- rst case, 6 Nov 2023
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ASIC and ASFA sign refreshed Memorandum of
Understanding

What you need to know

ASIC and the Australian Financial Security Authority (AFSA) have announced the signing of a
renewed Memorandum of Understanding (MoU), following the last update in 2014.

The updated MoU between ASIC and AFSA sets out a framework for continued cooperation
to facilitate liaison, assistance and the exchange of information between the agencies for the
effective and ef cient performance of their respective regulatory functions.

Source: ASIC website, ASIC Chair and AFSA Chief Executive sign refreshed memorandum of under -
standing, 16 Nov 2023
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APRA releases super statistics for September 2023

What you need to know

APRA has released its Quarterly Superannuation Performance publication and the Quarterly
MySuper Statistics report for the September 2023 quarter.

Key statistics as at 30 September 2023

e The growth in total superannuation assets over the year ending in September 2023 was driven
by continued strong contribution in ows and positive investment returns. However, total
superannuation assets declined over the September 2023 quarter due to an increase in member
bene t payments and negative investment returns in the quarter.

e Contributions increased by 12.5% to $169.0 billion in the year ending in September 2023. Employer
contributions increased by 13.7% over the year to $126.3 billion. Member contributions increased by
9.0% over the year to $42.7 billion.

*  Benetpayments increased by 21.8% to $107.5 billion in the year ending in September 2023. Of this,
lump sum payments rose by 30% over the year to $62.0 billion and pension payments increased by
12.2% to $45.5 billion in the year.

Source: APRA website, APRA releases superannuation statistics for September 2023, 21 Nov 2023
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AAT lacks jurisdiction to review ATO decision on early
release of super

What you need to know

In the recent case of Yarahmadi and Commissioner of Taxation (Taxation)  [2023] AATA 3811 the
Administrative Appeals Tribunal (AAT) has ruled that it had no jurisdiction to review a decision

of the Commissioner to refuse the early release of super to a taxpayer on compassionate

grounds.

It did so on the basis that a decision to refuse to release super early was nota  reviewable
decision under reg 6.19A of the SIS Regs Accordingly, the taxpayer’s application for review of
the Commissioner’s decision was dismissed.

Facts

In this case, the taxpayer requested early release of his superannuation bene ts from the ATO on
compassionate grounds, speci cally to cover medical treatment expenses. However, the ATO of cer
handling the case rejected the application because the taxpayer did not submit the necessary medical
evidence as required by the rules under reg 6.19A of the SIS Regs. This decision was upheld in an
internal review conducted on 18 August 2023.

The Taxpayer applied to the Tribunal seeking review of the Commissioner’s decision. The Commissioner
said the Tribunal does not have jurisdiction to conduct a review of the Commissioner’s decision in this
case. The taxpayer expressed anger with the way he believed was treated.

Decision

The AAT con rmed the Tribunal is not in a position to comment on how his case has been handled
by the Commissioner of Taxation because the Tribunal is only permitted to entertain applications for
review where it has been given jurisdiction under an enactment.

The Tribunal has explained that it can only review those decisions which are identi ed as reviewable
decisions in an enactment. Most decisions made by the Commissioner of Taxation are made under
taxation laws that can be reviewed by the Tribunal following the process set out in Part IVC of the
Taxation Administration Act _ (Cth) (the TAA). But the decision in this case was not made under a
taxation law that is reviewable pursuant to Part IVC of the TAA. The decision was made under the
superannuation laws, hence the AAT decision.

Source: Yarahmadi and Commissioner of Taxation (Taxation) [2023] AATA 3811 (22 November 2023)
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Lost trust deed case highlights court’s alternative
approach in determining trust provisions

What you need to know

The decision in Northgate Park Pty Ltd v Floyd [2022] VSC 783highlights the importance of
securely keeping trust deeds and seeking appropriate advice in cases where the original deed
is lost. It also exempli ed how courts can adopt a less strict approach when determining the
applicable provisions governing a trust in situations where the original deed is missing and
subsequent deeds have been executed.

This case highlights the court’s willingness to consider secondary evidence, including historical
records, expert testimonies, and the parties’ recollections, to ascertain the intentions and terms
of the original trust deed. This approach allows for a more comprehensive understanding of
the original trust deed, helping bridge the gap caused by the loss of the original document.

Facts

In the case of Northgate Park Pty Ltd v Floyd [2022] VSC 783, the main proceeding involved a lawsuit
against the owners of farming land, including mum, dad, and Northgate Park Pty Ltd (the company).

During the trial in the main proceeding, a dispute arose concerning the trust deed for the Floyd Family
Trust (the trust). This issue gave rise to a separate advice proceeding, which is the subject of this
summary.

It was acknowledged that the trust was established in 1991, but the trust deed had been lost. In 2015,
two additional replacement trust deeds were executed as substitutes for the lost 1991 deed. These 2015
deeds recognised the original 1991 deed could not be found and established the terms and essential
roles of the trust, including the trustee and appointors.

As a result, the key question was what terms Northgate Park Pty Ltd, acting as the corporate trustee of
the trust, was required to follow in the absence of the original trust deed.

The Court examined secondary evidence to establish the existence of a trust created in 1991. The
evidence included:

e Receipt of advice from the mum and dad’s accountant during the purchase of the farming property,
recommending the establishment of a family trust.

«  Formation of a corporate trustee at that time, with transfer documents signed in favour of the
corporate trustee.

« Dad’s signing of company statements for the corporate trustee, indicating its function as a trustee
company.

*  Financial reports of the corporate trustee referring to trust income and capital over the years.
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Decision

The Victorian Supreme Court determined that all reasonable efforts to locate the 1991 trust deed
had been exhausted and reconstructed a reasonable understanding of its contents. Expert witness
testimony regarding the appearance and common provisions of trust deeds in 1991, combined with
the recollection of the parties involved and their original accountant, helped establish on the balance
of probabilities that the original trust deed:

e Appointed dad as Appointor.
e Identied mum and dad as primary bene ciaries.

e Included a exible variation provision to allow substantial changes to the deed in the future, as was
common in 1991.

The court subsequently utilised these ndings to assess the effectiveness of the 2015 deeds.

Key takeaways from the lost deed case

When a trust deed (including an SMSF'’s trust deed) is lost, simply executing a new deed does not fully
rectify the issues that arise. Failing to properly consider and address the loss can have disastrous
conseqguences.

A trust deed serves as the foundation of a trust, outlining its essential terms, provisions, and the rights
and obligations of the parties involved. It establishes the framework within which the trust operates,
including the appointment of trustees, bene ciaries, and other key aspects. Losing the original trust
deed poses signi cant challenges in determining the intended provisions and guidelines for the trust.

Merely executing a new deed without due consideration of the lost trust deed can lead to confusion,
disputes, and potential legal challenges as the new deed may not accurately re ect the initial
understanding and arrangement.

The lost deed case of Northgate Park illustrates the courts’ readiness to support a collaborative
approach when all the parties involved in a trust agree on the terms of the trust and reach a
consensus on how the trust should proceed. It also serves as a reminder of the trustee’s obligation to
understand and adhere to the trust’s provisions, even in situations where the complete document trail
may be unavailable.

While trustees have a fundamental responsibility to understand and adhere to the terms of their
trust, a signi cant issue may arise when they nd themselves unable to produce all the necessary
documents that form the comprehensive record of their trust. As a result, they may struggle to
demonstrate compliance with their basic duty of administering the trust in accordance with its terms.

Trustees should therefore maintain accurate records, including securely storing all trust documents to
ensure proper governance and ful Il their responsibilities.

Source: Northgate Park Pty Ltd v Floyd [2022] VSC 783
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Our submission on payday super

What you need to know

On 3 November 2023, the Institute of Financial Professionals Australia (IFPA) provided
its_submission on the payday super regime.

In summary, we support the payday proposal for employers to make superannuation
guarantee (SG) contributions concurrently with salary and wage payments.

Our submission advocates for a transition of the SG system from the existing ‘due date’ model
to a ‘pay date’ model which shares similarities with the ‘employer payment model’ described in
the consultation paper. However, there are several signi cant differences and features within
our proposed framework. A summary of our payday super model has been provided below.

Summary of our payday super model - key recommendations

1. Move to a ‘pay date’ (ie, payment date) model for SG contributions rather than a ‘due date’ (ie, receipt
date) model

2. Introduce a fairer and proportionate graduated penalty regime that will be lenient on accidental or
inadvertent non-paying employers and harsh on deliberate non-paying employers

3. Employers who make late SG contributions would pay interest on the late payments rather than the
current system of receiving a SG charge assessment

4. Late payments and interest would be deductible (currently they are not deductible)

5. Non-payers would continue to receive SG charge assessments as is the case under the current
system

6. Superannuation clearing houses should be regulated so they are obligated to remit SG contributions
on time under the pay date model

7. Micro businesses to be exempt from the payday super regime and remain as quarterly SG
contributors.

The bene t of implementing a ‘pay date’ model is that it would effectively support the objectives of

the payday legislation, as employers would view the payment of SG contributions as a routine and
anticipated aspect of salary and wage payments under this model. By integrating SG payments
seamlessly into the payroll process, the pay date model enhances compliance and promotes a greater
level of employer awareness and responsibility towards meeting their SG obligations, contributing to a
more streamlined and ef cient SG system.

Further details regarding our recommendations can be found in our submission and media release
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Our submission on the extra 15% tax for super balances
over $3m (Division 296 tax)

What you need to know

On 18 October 2023, the Institute of Financial Professionals Australia (IFPA) provided its
submission on the draft legislation regarding the proposed extra 15% tax on superannuation
balances above $3 million (now known as Division 296 tax).

Our association remains opposed to the proposed extra super tax due to the same reasons
outlined in our earlier submission made to Treasury on 17 April 2023 and has urged the
government to make ve key amendments to the exposure draft legislation to ensure a fairer
superannuation system for all Australians.

For more detailed information about the draft legislation, refer to the Legislation section.

Summary of our key recommendations

Our submission proposes the following ve key recommendations:

1. Remove unrealised capital gains from the calculation of earnings and use actual taxable income/
earnings as a measure of earnings.

2. Losses should not be a carried forward measure, rather members should receive a refund of the tax
they have already paid to offset any current tax liability.

3. The $3 million threshold must be indexed.

4. Introduce a concrete deferral regime to pause ATO enforcement of an individual’'s Division 296 tax
liability. The deferral of Division 296 tax debt should apply to all funds (not just de ned bene t funds).

5. Exclude certain amounts from a member’s adjusted TSB permanently to ensure a fairer proportion of
earnings is achieved on a member’s TSB.

Further details regarding our recommendations can be found in our full submission .

Source: IFPA submission on the extra 15% tax for super balances over $3m and IFPA media release, 18
Oct 2023
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Our submissions to the inquiry into the NALE provisions
and Treasury’s response

What you need to know

On 26 October 2023, the Institute of Financial Professionals Australia (IFPA) submitted its
response to the Treasury Laws Amendment (Support for Small Business and Charities and
Other Measures) Bill 2023 (the Bill). Our submission is con ned to Schedule 7 of the Bill which
makes changes to the non-arm’s length expenses (NALE) rules that relate to superannuation
funds (as outlined in the Legislation section).

Our association does not endorse the measures contained in the Bill as they fail to address

a number of critical issues caused by the 2019 amendments which introduced the NALE
provisions. As a result, our association rejects these changes and has urged the Government to
withdraw Schedule 7 from the Bill and to re-engage with industry in relation to the NALE rules.

Key issues highlighted in our submission

Our submission has identi ed serious aws with the Bill’s intent, design and implementation of the
NALE rules.

Our association holds the following opinions regarding the proposed NALE legislation:

*  We believe that the proposed legislation is overly complex, and the proposed amendments will make
the NALE rules even more dif cult for taxpayers and their advisors to interpret.

e The NALE amendments were initially introduced in response to non-arm’s length transactio ns
involving related party loans. However, the drafting of the NALE legislation, combined with the
ATO'’s approach in LCR 2021/2, will operate beyond the policy intent and disproportionately impact
Australians compared to the original mischief it was intended to discourage.

*  We believe there is no need to introduce a new penalty tax regime, such as using a 90% effective tax
rate as a deterrent as the superannuation system already has suf cient regulatory tools to deal with
non-arm’s length dealings.

Summary of our key recommendations

1. The NALE rules be repealed so the law (295-550 ITAA 1997) is brought back to its pre-1 July 2018
terms, and instead use existing regulatory tools to deal with non-arm’s length dealings

Exempt SMSFs from the NALE regime (like APRA-regulated funds)

The two times multiple concept (ie, a 90% effective tax rate) should not be legislated
Consistency is needed between general and speci c expenses

Non-arm’s length income (NALI) and NALE should be made proportionate

Trustees should be able to rectify breaches without the application of NALI

o gk wN

Further details regarding our issues with the proposed NALE rules and our recommended legislative
changes can be found in our submission which is available on our  website .
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Our previous submissions on proposed NALE changes

Our previous 7 July 2023 and 21 February 2023 submissions provide detailed commentary on the issues
with the proposed NALE rules and further information regarding our recommended legislative changes.
These submissions are also available on our website .

Senate Economics Legislation Committee public hearing on NALE
changes

On 13 November 2023, our association was invited to appear before the Senate Economics Legislation
Committee (SELC)’s public hearing as part of its inquiry into  Treasury Laws Amendment (Support
for Small Business and Charities and Other Measures) Bill 2023 . Schedule 7 of the Bill which relates
to changes to the NALE rules was discussed. In brief, it was put forward to the government that the
proposed legislation be withdrawn and the NALE and NALI rules be remedied as proposed by the
industry groups.

You can read our supplementary submission here.

The SELC hearing can be viewed here and further details on the inquiry are available  here.

Treasury explains NALE repeal rejection

In a recent development, Treasury has clari ed the reasons behind its decision to reject industry
requests for the repeal of the NALE regime in favour of introducing amendments to the SIS Act. The
Treasury department addressed this matter in response to questions posed by the SELC during its
examination of the proposed changes to the NALE regime in Schedule 7 of the Bill.

According to Treasury’s response, it acknowledged receiving a joint submission in February from
seven industry bodies (including IFPA) advocating for the complete repeal of the NALE rules and the
implementation of provisions in the SIS Act to address non-arm’s length arrangements within SMSFs.
However, Treasury stated that the existing superannuation laws were not suf cient to adequately
tackle the tax advantages associated with SMSFs arising from non-arm’s length dealings. As a result,
the decision was made to maintain the NALE regime and proceed with the proposed changes.

Source: IFPA submission to the inquiry into the NALE provisions and accompanying media release ,
26 Oct 2023
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2024 TRUST SERIES

Fundamentals of trusts in Australia
8 March : 12:30-1:30pm

The inaugural webinar in this series provides a
comprehensive introduction to the core tenets
underpinning the concept of trusts — for example, why
they exist, types of trusts, advantages and
disadvantages, essential principles, key roles and
characteristics of a trust. Intended to establish a robust
foundation for subsequent sessions in the series, this
initial webinar also aims to enlighten those who are
relatively new to the subject matter, and offer
seasoned practitioners timely and crucial refreshers on
indispensable trust concepts.

How trusts are taxed in Australia
22 March: 12:30-1:30pm

The second webinar will cover the tax impact of the
three types of income: capital gains, franked
distributions (and franking credits) and any other net
income (which is assessable to the trustee unless
included in the assessable income of a bene ciary).
Given the complexity and intricate nuances that
typify taxation principles related to trusts in Australia,
this session is designed to distil these complexities
into essential, easily understandable components.
The objective is to equip participants with the critical
knowledge required to manage and optimise the
taxation aspects of trusts and their respective income
streams within the Australian scal landscape.

Presented by
Joshua Goldsmith

8 March | 22 March | 5
April | 19 April | 2024
12.30-1.30pm

$350 (members)

$500 (non-members)
TPB CPD hours: 4 hours
Legislated CPD hours:
To be con rmed

Trust losses and key CGT events impacting trusts
5 April: 12:30-1:30pm

The third webinar focuses on trust loss rules. The rst
part of this webinar will explain the different trust loss
rules, when they may apply and how they can be
satis ed to ensure that a trust does not inadvertently
forfeit future use of tax losses. It will also cover the
impact of family trust elections on the trust loss rules.

The second segment of the webinar shifts focus to
the ways in which CGT events that practitioners are
likely to encounter can impact trust structures,
equipping attendees with the knowledge to navigate
these complexities within Australian tax law.

The integrity and anti-avoidance rules applicable
to trusts
19 April: 12:30-1:30pm

The concluding session tackles the anti-avoidance
provisions as they apply to trusts. This will include a
discussion around Section 100A, the law as it stands,
the ATO'’s view of the law and what it means for you
in practice. The ATO has targeted trust arrangements,
but they may still be used effectively. There are a
number of lesser known (but equally relevant)
anti-avoidance provisions, as well as the general
anti-avoidance provision in Part IVA, that can impact
trusts. The aim of this nal session is to empower
participants to navigate these regulatory intricacies
within the context of Australian tax law.
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