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Questions?

Please ask questions through the Q & A pod not on the chat pod. 

Not Answered Questions will be emailed to you along with the webinar recording



Stern – excess balance determination not unconstitutional

 

It’s the vibe???
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• There are three ways the Tax Acts can apply to a property development…

• First is that the capital gains tax legislation can apply

• Where the property was acquired pre-CGT (before 20 September 1985) – generally exempt

• Where the property was previously used as a main residence – generally exempt

• Where the property was sold 12-months after acquisition (and owned by a resident) – 50% discount 

• Where the property was used in a business – possible small business CGT concessions

• But when can we use this method to return the income from property development? Only a mere 

realisation.

Property Development - What do the Tax Acts say?
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• There are three ways the Tax Acts can apply to a property development…

• The second way of returning the income is under section 15-15.

• This section states “Your assessable income includes profit arising from the carrying on or carrying out of a 

profit-making undertaking or plan.” 

• So you may not have reached the definition of a business, and the gain on the property may not be enough 

just to be ordinary income, but if you make income from a profit making undertaking or plan, then you 

merely return the profit as assessable income.

Property Development - What do the Tax Acts say?
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• There are three ways the Tax Acts can apply to a property development…

• The third occurs where the development has reached the level of what is a business.

• Where the development and sale occurs as part of a business, the property is treated as trading stock and 

the profits are taxed on revenue account under section 6-5 and the trading stock provisions of Division 70.

Property Development - What do the Tax Acts say?
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Property Development - What do the Tax Acts say?
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• Scottish Australian Mining – capital

• Done only what was necessary to realize the land to the best advantage, including the building of roads, 

parks and other amenities.

• Commissioner of Taxation v Williams – capital

• Buy bush and wait till city comes

• Whitfords Beach – revenue

• Intension on the acquisition of the shares…

Property Development - What do the Cases say?
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• Statham v Commissioner of Taxation – capital

• Massive but mere realisation of land inherited.

• Stevenson v Commissioner of Taxation – revenue

• Became a business as he did it all and got heavily involved

• Glasshouse – Massive developer got sale on capital account

• Intension proven by facts…

Property Development - What do the Cases say?

9



Taxation Ruling TR 92/3

“If a taxpayer not carrying on a business makes a profit, that profit is income if:

a) the intention or purpose of the taxpayer in entering into the profit-making transaction or 

operation was to make a profit or gain; and

b) the transaction or operation was entered into, and the profit was made, in carrying out a 

business operation or commercial transaction.”

Property Development - What does the 
Commissioner say?
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Taxation Ruling TR 92/3

38. The intention or purpose of the taxpayer … is not the subjective intention or purpose of the 

taxpayer. …the taxpayer's intention or purpose discerned from an objective consideration of the 

facts …

41. The taxpayer must have the requisite purpose at the time of entering into the relevant 

transaction or operation. If a transaction or operation involves the sale of property, it is usually 

necessary that the taxpayer has the purpose of profit-making at the time of acquiring the 

property. However...

Property Development - What does the 
Commissioner say?
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Taxation Ruling TR 92/3

42. For example, if a taxpayer acquires an asset with the intention of using it for personal 

enjoyment but later decides to venture or commit the asset either: 

a) as the capital of a business; or 

b) into a profit-making undertaking or scheme with the characteristics of a business operation or 

commercial transaction, ... 

The profit from the activity is income although the taxpayer did not have the purpose of profit-

making at the time of acquiring the asset.

Property Development - What does the 
Commissioner say?
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Taxation Ruling TR 92/3

• The Commissioner knows what you are already thinking … In 
the Taxpayer Alert he states he is looking for arrangements 
where…

• An entity with experience in either developing or selling 
property, or in 
the property and construction industry, establishes a new trust 
for the 
purpose of acquiring property for development and sale.

• The trust deed expressly states that hold the developed 
property as a capital asset to generate rental.

• BUT… It is undertaken in a manner which is at odds with the 
stated purpose (short term finance, approvals, real estate 
agents, sold in 13 months…)

Property Development - What does the 
Commissioner say?
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Type of entity

Property Development - What does the 
Commissioner say?
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Type of activity

Property Development – 
What does the Commissioner say?
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Costs

Property Development – 
What does the Commissioner say?
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Costs

Claude purchased his home on a single title from a private seller on 1 July 2001 for $300,000. The house 
was situated on the front portion of an 800m² block. Claude wished to remain in this home however 
maintaining the big backyard became a burden. On 1 July 2020, Claude began detailed research and 
spoke with multiple local real estate agents to understand if he could subdivide his backyard to build a 
new house and sell it. Claude decided to subdivide, build a house, and sell the newly created subdivided 
development. To do this, he:

• lodged an application for subdivision and received council approval

• engaged a project developer to prepare and submit a development application AND build the 
new house.

Property Development – 
What does the Commissioner say?
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Costs

Claude funded the development expenses through a bank loan and expected the sale of the new 

house to pay the loan out in full. He engaged a local real estate agent to sell the new house. 

Once the backyard got its own title, it became its own asset and was no longer part of Claude’s home 

as a domestic asset. Because Claude's transaction is more complex than just selling the vacant lot, his 

activities amount to a development activity. The sale of the backyard became a profit-making activity 

once Claude made the decision to embark on that activity. 

Property Development – 
What does the Commissioner say?
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Complexity and steps

Property Development – 
What does the Commissioner say?
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Parties and Phases

Property Development – 
What does the Commissioner say?
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Parties and Phases

Property Development – 
What does the Commissioner say?
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PURPOSE!!!!

Property Development – 
What does the Commissioner say?
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Purpose

Mr and Mrs Block purchased a house to live in on a large block of land in 2000. In 2017, they applied to 

subdivide the land for development. They planned to demolish the house and build 3 townhouses: one 

townhouse for Mr and Mrs Block to live in, one townhouse to rent out, a third townhouse to be sold at a profit.

They hired an architect to design the townhouses. They engaged a developer to obtain the permit and 

subdivide the land. They funded the development using a bank loan and the property was used as security. 

The loan application and finance terms supported this.

The townhouses were completed in late 2018. Mr and Mrs Block planned to move into one townhouse. They 

hired a real estate agent to rent the second townhouse and sell the third.

Property Development – 
What does the Commissioner say?
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Purpose

However, an unexpected change in their circumstances occurred. Mr Block fell ill and had to move into a 

nursing home. Following their financial planner's written advice, they funded this move by selling all 3 

townhouses in early 2019, making a substantial profit.

• The land subdivision and sale is not carrying on a business.

• The gain from the sale of the townhouse built to sell is ordinary income, from a profit-making 
undertaking or scheme.

• The gain from the 2 townhouses not built to sell is not part of a profit-making undertaking and is the 
realisation of the capital value of those assets.

Property Development – 
What does the Commissioner say?
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Timing

Property Development – 
What does the Commissioner say?
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1. All In!!!

2. Flipper

Property Development - Examples
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3.    Accepting Glasshouse

Property Development - Examples
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4.    Farmers

Property Development - Examples
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4.    Farmers

Property Development - Examples
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In August 2018, Harrison bought his first home on an 810 m2 block of land for $780,000. He has never 

directly or indirectly carried on a land development business or undertaken land development activities.

In late 2019, he made enquires on subdividing the land, with the intent of selling part of the land he did not 

need, to lessen his home loan burden.

In April 2020, Harrison applied to subdivide his land into 2 separate blocks of 405 m2 each. Approval was 

granted in July 2020.

Harrison engaged a valuer at that same time, to apportion the block’s initial cost of $780,000. The valuer 

determined that the block containing his home represented 60% of the total value of the land, with the 

other block representing the remaining 40%.

Property Development - Examples
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He then entered a contract to sell that other block for $550,000 in September 2020 and continued to live on 

the block with his home on it. Harrison incurred subdivision costs of $50,000 and selling costs of $18,000.

Although Harrison is not carrying on a business, the profit could still be income if Harrison purchased the 

land with the intention of making a profit and made the profit through carrying out an isolated business 

operation or commercial transaction. However, in this case:

• Harrison purchased the property to be his home

• he had no previous dealings in properties

• the subsequent subdivision of the unimproved block is relatively straightforward

• Harrison has not undertaken further activities to increase the value of the land.

These factors indicate that the profit was not made in the course of a business operation or commercial 

transaction.

Property Development - Examples
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Where a development is a business, the land will be treated as trading stock and subject to Division 70

• The case of Commissioner of Taxation v St Hubert’s Island Pty Ltd (in liq) (1978) 139 CLR 210 confirmed that land 
can be trading stock (TD 92/124).

• But remember, if market value is elected, then a taxable capital gain equal to the market value of the land on the 
date it becomes trading stock less the original cost base will occur so only do this if the capital gain can be 
reduced by concessions (main residence, capital losses, discount…) 

Property Development – If on Revenue
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Revenue as a Profit-Making Undertaking or Scheme… Profits derived under a profit-making undertaking or 

scheme are assessed under section 6-5, but the cases, and section 15-15, suggest a net profit is returned.

Land is acquired for $200,000 and many years later it is committed to a profit-making undertaking when it is 

worth $600,000. $400,000 is then spent on the development, and it is sold for $2 million. We first work out the 

revenue gain from when the land was committed to a profit-making undertaking …

$2,000,000 - $600,000 - $400,000 = $1,000,000 reveue

But we also need to consider the capital gain up to the commitment… Capital proceeds of $2,000,000, less 

cost base of $200,000, less development costs of $400,000, less double tax rule in 118-20 for amount already 

assessable (above) of $1,000,000 = Capital Gain of $400,000 (then subject to CGT Discount and any other 

concession)

Property Development – If on Revenue
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Section 26-102

• Type of taxpayer

• When is it vacant

• When is residential vacant

• Costs

Property Development – Vacant Land
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Thank you
Follow us on social media or visit

www.ifpa.com.au


