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Navigating the Tax Tide: A 3-Part ATO Insight Series is proudly sponsored by the Institute of
Financial Professionals Australia’s preferred partner in professional insurance solutions, 2BSure
Insurance Brokers. In the intricate realm of professional services, securing optimal insurance
coverage is essential. Since its establishment in 2013, 2BSure Insurance Brokers has emerged as a
leader in the field, offering bespoke insurance solutions tailored to address the specific needs of
professionals across diverse sectors. This expertise ensures that our clients receive not only

protection but also peace of mind, knowing their professional risks are effectively managed.



QUESTIONS?

Please ask questions through the Q & A pod not on the chat pod.
Not Answered Questions will be emailed to you along with the webinar recording



\  AUSTRALIA

I INSTITUTE OF
FINANCIAL
PROFESSIONALS

Making sense of past decisions, and the difference between tribunals and courts
Dealing with an unreasonable ATO case officer

The dreaded default assessment

The risk of getting it wrong: how the ATO applies penalties and interest
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g .. How does precedent actually work

When to look to cases: to understand the meaning given to the legislation

Why use precedent: because it has to apply to the ATO and taxpayer, unless a court with
jurisdiction says otherwise (principle of Stare Decisis)

Decisions of courts above are binding on those below - look at how senior the decision is
Precedent must be followed - it becomes law (legislation is not the only law)

Tax rulings - binding on the Commissioner (but is not precedent)

Obiter Dicta - distinction between binding and persuasive precedent

Depending on your circumstances — you analogise or distinguish your facts to the precedent

If you like sport, think of the Tribunal!



@i Court vs Tribunal

« Tribunal - cheaper, less formal, precedent is persuasive only, can be appealed on
points of law, in the shoes of the Commissioner (executive power)

« Courts — more formal, binding precedent, more formal rules of evidence, can be
appealed on points of law (but can remove one step)

« Main tribunal: AAT (Cth jurisdiction)
« Main courts: Federal Court, Full Federal Court and High Court
« High Court needs to special leave - hard to get

* Question: Why does a section 100A question not just go to the High Court?
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o Dealing with an unreasonable case
officer

» Escalate (within the same team! Keep the relationship)

« ATO complaints line

- TPB

« Ombudsman - Inspector General of Taxation

« More serious: Conscious Maladministration (Section 39B of the Judiciary Act) — never been successful

in Aus.



g . Default assessment and onus of proof

* Onus of proof dominates the essence of cases

Conclusive evidence principle:

= This rule states that the NOA is considered conclusive evidence that the assessment was made
correctly, and the ATO doesn't need to prove its accuracy in court.

« Ataxpayer cannot merely rely on an error made by the Commissioner to discharge their onus of proof
* Only where the appellant proves ‘by evidence that the assessment is incorrect, it will prevail’
* Need to show what the assessment should have been
« Default assessment difficulties
= Skips the explanation steps

= Straight to assessment, which may be objected to, with the onus of proof resting with the taxpayer

Very low success rate before the courts
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e Main one to consider: False and misleading statfement =at the time that it is made, either outright wrong
or give an unclear, uninformative or false impression even if it is literally tfrue, regardless of whether the
party making the statement knew whether the statement was false (see PSLA 2012/5, para 7)

= |ntentional disregard - 75% of the shortfall amount (60 penalty units if there is no shortfall).

= Recklessness — 50% of the shortfall amount (40 penalty units if there is no shortfall).

= Lack of reasonable care - 25% of the shortfall amount (20 penalty units if there is no shortfall).
o 20% uplift
o GICvsSIC
e Remission - of penalties, and of interest

= Need to show, not tell — if you want to have a hope of remission



‘l“ . Penalties (continued)

e GICremission:

= where the taxpayer had no control over the delay in, but took reasonable steps to make

payment;

= the delay was caused by the taxpayer, but can demonstrate they took reasonable steps to
correct the situation and the Commissioner accepts it would be fair and reasonable to remit all

or part of the GIC imposed,;

= special circumstances exist that make it fair and reasonable for the Commissioner to remit

some or all of the GIC imposed (which may include delays on part of the ATO)
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#iv.. Voluntary disclosures

« Mistakes happen, and historical positions can inadvertently be wrong.

« Voluntary disclosures can be a great way to resolve a potential tax dispute and can reduce
administrative penalties to zero depending upon when the disclosure is made and the size of the

tax shortfall.

« Canstill be liable for penalties and interest — but how to mitigate the exposure? This is discussed in

the session.

« Practical impact - show of good faith — helps the dispute generally.
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Voluntary disclosures (continued)

Timing is critical — before examination = 80% reduction; after examination commenced = 20%

reduction
ATO qguidance — MT 2012/3

Figure 1 — examinations

Examinations
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Record- Reviews Audits

keeping
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Reason for reduction: saving Commissioner resources

Automatic reduction — 80% and 20% VD reductions (100% if less than 1k shortfall)

Discretionary reduction — additional reduction
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Follow us on social media or visit

www.ifpa.com.au

Facebook | Twitter | LinkedIn

* INTRODUCING IFPA'S
3%, PLATINUM
~~ . MEMBERSHIP

All the benefits of professional membership
plus so much more!

* Professional Membership Discussion Groups

Benefits
e Unlimited Webinars

» CPDpro Package for 40 hours

of CPD » Super Quarterly Update
» Fellow Status (conditions o Complimentary 2025 Annual
apply) Conference Ticket

+ Monthly Tax Update Webinars® Client Newsletter (13 issues)

« Interactive Tax and Super  Monthly payments available

Elevate Your Professional Journey with
Platinum Membership Today!

Speak to our member services team:

(03) 8851 4555 or email
members@ifpa.com.au


http://www.ifpa.com.au/
https://www.facebook.com/IFPA.Tax.Super.FinancialServices
https://twitter.com/IFPA_AU
https://au.linkedin.com/company/instituteoffinancialprofessionalsaustralia

