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Welcome to the 
Superannuation 
Notes 
Notes for Super Discussion Group sessions held in Sydney 
10 October 2023 and Melbourne 12 October 2023.

The Super Discussion Group notes (SDG) is a compilation 
of key case law, regulator updates and industry insights 
for you to easily stay abreast of the ever changing 
superannuation landscape.

This edition contains superannuation developments 
covering the period from Thursday 27 July till Wednesday 
27 September 2023 (inclusive).

To aid your navigation, we have linked all resources and 
source materials within the SDG notes. If you require a 
greater in-depth understanding of an issue, just click on 
the link through to the additional materials.

We hope you enjoy this update.

Warm regards,

The Super Team at the Institute of Financial Professionals 
Australia

mailto:info@ifpa.com.au
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relevant Court or the Administrative Appeals Tribunal. 
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relied upon as the Commissioner of Taxation’s position 
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measures have not yet been enacted. The Bill may be 
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form or otherwise withdrawn.
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About the Superannuation Notes

Structure

ATO activity 

An update from the ATO 
on the latest super news 
and alerts that have 
occurred over the past 
two months that will be 
important to you and your 
clients. 

�Q�Ù�ì�ö�7�
�·�?�ö����

A summary of relevant 
super Bills, Acts, 
Regulations and draft 
legislation to help you 
keep track of Government 
announcements. 

Bulletin board

A snapshot of important 
super items from other 
regulators (ie. APRA, ASIC) 
and other super related 
developments are some of 
the things you will �nd in 
this section.

Glossary 
AAT: Administrative Appeals Tribunal 

ITAR97: Income Tax Assessment Regulations 1997

AFS: Australian Financial Services

ITTPA: Income Tax (Transitional Provisions) Act 1997

APRA: Australian Prudential Regulation Authority

LCR: Law Companion Ruling

ASIC: Australian Securities and Investments 

Commission

PAYG: Pay As You Go

ATO: Australian Taxation Of�ce

SG: Superannuation Guarantee

CGT: Capital Gains Tax

SGAA92: Superannuation Guarantee 

(Administration) Act 1992

Commissioner : Commissioner of Taxation

SMSF: Self Managed Superannuation Fund

Federal Court : Federal Court of Australia

SIS Act: Superannuation Industry (Supervision) Act 

1993

Full Court:  Full Court of the Federal Court of Australia

SIS Regs: Superannuation Industry (Supervision) 

Regulations 1994

High Court : High Court of Australia

TBC: Transfer Balance Cap

ITAA97: Income Tax Assessment Act 1997

TSB: Total Superannuation Balance

ITAA36: Income Tax Assessment Act 1936

TR: Taxation Ruling
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ATO ACTIVITY

ATO proposes changes to ruling on superannuation 
income streams

What you need to know 

The ATO has proposed amendments  to the guidance provided in taxation ruling TR 2013/5 
concerning the commencement and cessation of a superannuation income stream. The 
changes proposed in draft TR 2013/5DC1 aim to provide updated guidance on the speci�c 
criteria and circumstances that determine when a superannuation income stream begins and 
ends. 

By reviewing and revising TR 2013/5, the ATO seeks to enhance clarity and ensure the ruling 
remains up-to-date, accurate, and aligned with current legislation and regulatory frameworks . 

Key proposed changes

The draft version encompasses the following signi�cant proposed changes:

• It includes updates to legislative references, now referring to the Income Tax Assessment (1997 Act) 
Regulations 2021. Furthermore, practical compliance approaches that are no longer relevant to
historical periods have been removed from the draft ruling.

• It proposes changes aimed at incorporating legislative amendments and providing clarity on how 
the general principles in the ruling apply to successor fund transfers. The Commissioner’s preliminary 
view is that a superannuation income stream ceases for income tax purposes when the liability 
to pay superannuation income stream bene�ts is transferred without the consent of the member 
to another superannuation fund under a successor fund transfer. In this case, the superannuation
income stream from the original fund will cease at the time of the transfer to the successor fund. 
This is due to the fact that, following the transfer, the member no longer retains any entitlement to
superannuation income stream bene�ts from their superannuation interest in the original fund from
the time of the transfer. If the successor fund is obliged to provide superannuation income stream
bene�ts as a result of the successor fund transfer, a new superannuation interest will arise in the
successor fund. This will result in a new superannuation income stream commencing to be paid to
the member from the successor fund.

• The ordinary meaning of the term ‘income stream’ has been revised to ensure the draft ruling
re�ects the decision of the Full Federal Court in Commissioner of Taxation v Douglas  [2020] FCAFC
220 (Douglas case). In this case, the Full Federal Court stated that the term ‘income stream’ in the
context of the de�nition ‘superannuation income stream’ takes its ordinary meaning and is a series
of payments, paid periodically even if not necessarily at regular intervals, which may be seen to
relate to each other usually as having come from a particular source. For more information about 
the Douglas  case, refer to Tax & Super Australia/IFPA SDG Notes – June 2021, pages 16-18; SDG Notes 
-February 2022, pages 13-14; SDG Notes – June 2023, page 19 and SDG Notes – August 2023, page 28.

https://www.ato.gov.au/law/view/document?docid=DTC/TR20135DC1/NAT/ATO/00001
https://www.ato.gov.au/law/view/document?docid=TXR/TR20135/NAT/ATO/00001
https://www.ato.gov.au/law/view/document?docid=DTC/TR20135DC1/NAT/ATO/00001
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/FCAFC/2020/220.html
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/FCAFC/2020/220.html
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• Appendix 2 of the draft ruling has been revised to provide an overview of legislative amendments
that have been implemented since the initial publication of the ruling. These updates ensure that 
the draft ruling re�ects the most current legislative framework and takes into account any relevant 
changes that have occurred since its original release.

Date of effect

The draft ruling will apply from 1 July 2007, subject to the commencement and application provisions of 
each relevant Act or Regulation to which it refers. 

Appendix 2 to this ruling summarises legislative changes that have been made to the provisions 
referred to in this ruling since 1 July 2012.

Consultation period

Interested parties are invited to provide comments on the draft ruling, including their feedback on the 
proposed date of effect, until 10 November 2023. 

Source: Draft TR 2023/5DC1, 27 September 2023

Sign up for our weekly super 
�	���Ü�Q�D�Q�F�L�D�O���V�H�U�Y�L�F�H�V���X�S�G�D�W�H

This weekly newsletter has been created to provide you with 
the most relevant and essential updates on superannuation 
and �nancial services that have arisen throughout the week. 
Don’t miss out on this valuable resource! 

�}�Ï�·�����Ï���Õ�Ù�
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https://www.ato.gov.au/law/view/document?docid=DTC/TR20135DC1/NAT/ATO/00001
https://mailchi.mp/ifpa.com.au/subscribe-to-tax-and-super-enews
https://mailchi.mp/ifpa.com.au/ifpa-weekly-super-financial-services-update
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ATO updates approach to SMSF non-compliance

What you need to know 

The ATO has revised  its web content to provide an outline of the actions and responses that 
SMSF trustees can anticipate from the ATO in cases of non-compliance with super laws. The 
updated information details the ATO’s approach and procedures regarding non-compliant 
SMSFs, ensuring trustees are aware of the potential consequences and actions that may be 
taken by the ATO to address non-compliance issues. . 

ATO actions and responses to SMSF non-compliance

When SMSF non-compliance is detected, the ATO may initiate compliance interventions. These 
interventions can include education and support, accepting enforceable undertakings, issuing 
recti�cation directions and/or imposing administrative penalties.

In serious cases of non-compliance, the ATO may take enforcement actions, such as raising income tax 
assessments, disqualifying SMSF trustees, freezing SMSF assets, issuing a notice of non-compliance or 
pursuing legal action for breaches concerning:

• the sole-purpose test

• lending to members

• the borrowing rules

• the in-house asset rules

• prohibition of avoidance schemes

• duty to notify the regulator of signi�cant adverse events

• arm’s-length rules for an investment

• promotion of illegal early release schemes.

A more detailed explanation of the compliance interventions and enforcement actions undertaken 
by the ATO when an SMSF fails to comply with super laws is provided below. This information aims to 
provide a comprehensive understanding of the speci�c measures and procedures employed by the 
ATO to address non-compliance issues within SMSFs.

Enforceable undertaking

An SMSF trustee may initiate an undertaking to rectify a contravention.

The undertaking must be sent to the ATO in writing. The ATO will decide whether or not to accept it.

The undertaking should include:

• a commitment to stop the behaviour that led to the contravention

• what action will be taken to rectify the contravention

https://www.ato.gov.au/Super/Self-managed-super-funds/Administering-and-reporting/How-we-help-and-regulate-SMSFs/How-we-deal-with-non-compliance/?utm_source=IFPA+Weekly+Enews&utm_campaign=f7b0455845-DU260923&utm_medium=email&utm_term=0_d4b9991f6d-f7b0455845-58639125
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• the timeframe to rectify the contravention

• how and when the trustee will report the contravention has been recti�ed

• the strategies to prevent the contravention from recurring.

The ATO will consider  the follo wing when deciding if ���?�ó�Ù�^ will accept  the undertaking:

• the compliance history of the trustee

• the nature of the contravention

• whether the contravention can be recti�ed, and when and how this will be done

• whether the contravention had criminal consequences.

The ATO will write to the trustee and advise if the undertaking has been accepted or not.

The ATO may take further action if the SMSF trustee substantially fails to comply with the terms of the 
undertaking.

See more about enforceable undertaking in� PS�LA�2006/18 �Self-managed superannuation funds – 
enforceable undertakings.

Recti�cation direction

The ATO may give a trustee or a director of a corporate trustee a written direction to rectify a 
contravention of the super laws.

A recti�cation direction requires a person to:

• undertake speci�ed action to rectify the contravention within a speci�ed time

• show proof of compliance with the direction.

Recti�cation generally involves putting in place managerial or administrative arrangements that 
could reasonably be expected to ensure those or similar contraventions do not occur again.

A person who fails to comply with the direction commits an offence of strict liability. This can also lead 
to the:

• trustee or director being disquali�ed

• fund’s complying status being removed, which may result in a signi�cant tax penalty on the fund.

A trustee may request the ATO to vary the direction. The request must:

• be made in writing on or before the period speci�ed in the direction

• be signed and dated

• set out the reasons for the request.

A trustee may also object to the ATO’s decision to:

• give a recti�cation direction

• refuse to vary a recti�cation direction.

https://www.ato.gov.au/law/view/document?DocID=PSR/PS200618/NAT/ATO/00001&PiT=99991231235958
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Administrative penalties

Individual trustees and directors of corporate trustees are personally liable to pay an� administrative 
penalty  from 1 July 2014 if they contravene the following provisions of the� SIS Act.

Table: SIS Act provision and associated penalty

Provision in SIS Act Description
Administrative 
penalty

Subsection�34(1) Operating standards 20�penalty units

Subsection�35B(1) Accounts and statements 10�penalty units

Subsection�65(1) Lending to members and relatives 60�penalty units

Subsection�67(1) Borrowings 60�penalty units

Subsection�84(1) In-house assets 60�penalty units

Subsection�103(1) Duty to keep minutes 10�penalty units

Subsection�103(2) Duty to keep minutes of meetings 10�penalty units

Subsection�103(2A) Retention of copy of section�71E election 10�penalty units

Subsection�104(1) Duty to keep records of changes of trustees 10�penalty units

Subsection�104A(2)
Declaration of recognition of obligations and 
responsibilities

10�penalty units

Subsection�105(1) Duty to keep and retain member or bene�ciary reports 10�penalty units

Subsection�106(1) Duty to notify of signi�cant adverse events 60�penalty units

Subsection�106A(1) Duty to notify of change in status of entity 20�penalty units

Subsection�124(1) Written appointment of investment managers 5�penalty units

Subsection�160(4) Education direction 5�penalty units

Subsection�254(1) Information to be given to the regulator 5�penalty units

Subsection�347A(5) Participation in the regulator’s statistical program 5�penalty units

The penalty cannot be paid or reimbursed from the assets of the fund.

Directors of corporate trustees are jointly and severally liable to the penalty. Individual trustees are 
each liable to the penalty.

Penalties may be wholly or partially remitted depending on the circumstances of each case.

Administrative penalties may also be imposed on SMSF trustees if they make false and misleading 
statements to the ATO.

See more about administrative penalties in� PS LA 2020/3 Self-managed superannuation funds – 
administrative penalties imposed under subsection 166(1) of SIS Act.

https://www.ato.gov.au/general/interest-and-penalties/penalties/
https://www.ato.gov.au/general/interest-and-penalties/penalties/
https://www.ato.gov.au/law/view/document?docid=PSR/PS20203/NAT/ATO/00001
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Raising income tax assessments

If a member has illegally accessed their super  without meeting a condition of release, the accessed 
amount will be included in their assessable income, even if they repay it to the fund later. This means 
the member may have to pay:

• additional income tax

• tax shortfall penalties

• interest.

This is in addition to any administrative penalties and potential disquali�cation.

Disquali�cation of a trustee

The ATO may disqualify an individual  from acting as a trustee or director of a corporate trustee if 
they’ve contravened super laws. The ATO can also disqualify an individual if the ATO is concerned 
about their actions or suitability to be a trustee.

When deciding whether to disqualify a trustee, the ATO would take into account how serious the 
contraventions are, how many contraventions have occurred and how likely it is they will continue to be 
non-compliant.

An individual may be disquali�ed as an SMSF trustee for not being a ‘�t and proper person’. Personal 
character is considered along with the circumstances surrounding any contraventions.

The ATO will write to disquali�ed trustees detailing its decision. This information is published in 
the �Federal Register of Legislation �as a noti�able instrument. Disquali�cations were previously 
published in the� Government Notices Gazette .

Individuals who have been disquali�ed from being an SMSF trustee can apply to have the decision 
reviewed.

Individuals can check the ATO’s disquali�ed trustees register , to see if an SMSF trustee has previously 
been disquali�ed by the ATO.

The register:

• provides information already publicly available on the Federal Register of Legislation and the 
Government Notices Gazette

• has functionality to help individuals search easily and determine if a potential trustee has been 
disquali�ed

• is updated quarterly no earlier than one month after the end of the quarter to allow trustees to seek 
a review of their disquali�cation before their names are added to the register

• includes all individuals who have been disquali�ed by the ATO since 2012 (when the information was 
�rst published electronically).

When an individual is noti�ed they have been disquali�ed as a trustee or director of the corporate 
trustee, they must remove themselves from this role.

It is an offence to continue to act as a trustee or director of the corporate trustee if you have been 
disquali�ed. Further penalties may apply.

See more about disquali�cation in PS LA 2006/17 Self-managed superannuation funds – 
disquali�cation of individuals to prohibit them from acting as a trustee of a self-managed 
superannuation fund.

https://www.ato.gov.au/Individuals/Super/Withdrawing-and-using-your-super/Illegal-early-access-to-super/
https://www.ato.gov.au/super/self-managed-super-funds/setting-up/Appoint-your-trustees-or-directors/?anchor=Ensuremembersareeligibletobetrustees#Ensuremembersareeligibletobetrustees
https://www.legislation.gov.au/Browse/ByTitle/NotifiableInstruments/InForce/0/0/Principal
https://www.nla.gov.au/research-guides/finding-government-gazettes/finding-government-gazettes-commonwealth
https://data.gov.au/data/dataset/ad-hoc-data-requests/resource/4321e727-9758-4379-b659-7e3222503b56
https://www.ato.gov.au/law/view/document?DocID=PSR/PS200617/NAT/ATO/00001&PiT=99991231235958
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Notice of non-compliance

Serious contraventions of the super laws may result in an SMSF being issued with a notice of non-
compliance. In this case, the fund remains non-compliant until they receive a notice of compliance.

The ATO will consider the following when deciding whether to issue a notice of non-compliance:

• The tax consequences and �nancial impact of making an SMSF non-complying.

• The seriousness of the contravention, including:

 - trustee’s behaviour

 - the effect the contravention has on the SMSF’s assets

 - the number and duration of contraventions.

• All other relevant circumstances, including: �

 - if the trustee has recti�ed the contravention

 - the trustee’s level of skill and knowledge

 - the compliance history of the fund

 - the events which led to the contravention.

Making a fund non-complying can have a signi�cant �nancial impact on the SMSF because:

• for every year the fund remains non-complying, its assessable income is taxed at the highest 
marginal tax rate

• in the year it becomes non-complying, it includes in its assessable income an amount equal to the 
market value of the fund’s total assets less any contributions the fund has received that are not part 
of the taxable income of the fund.

For more on issuing a notice of non-compliance, see� PS LA 2006/19 Self-managed superannuation 
funds – notice of non-compliance.

Freezing an SMSF’s assets

The ATO may give a trustee or investment manager a notice to freeze an SMSF’s assets where it appears 
that conduct by the trustees or investment manager is likely to adversely affect the interests of the 
bene�ciaries to a signi�cant extent. This is particularly important when the preservation of bene�ts is at risk.

The notice may direct the trustee or investment manager not to:

• acquire assets

• dispose of assets

• deal with assets in a particular way.

The ATO may also give a similar written notice to a person, other than a trustee or investment 
manager, who has possession, custody or control of an asset of the fund.

Winding up won’t prevent ATO compliance action

Following a contravention, the trustee may decide to wind up the SMSF and roll over any remaining 
bene�ts to an APRA regulated fund.

Depending on the actions of the trustees and the type of contravention, the ATO may continue to issue 
the SMSF with a notice of non-compliance or apply other compliance treatments.

�}���D�3�Ï�Ù�� ATO website QC 42478, 25 Sep 2023

https://www.ato.gov.au/law/view/document?DocID=PSR/PS200619/NAT/ATO/00001&PiT=99991231235958
https://www.ato.gov.au/Super/Self-managed-super-funds/Administering-and-reporting/How-we-help-and-regulate-SMSFs/How-we-deal-with-non-compliance/?utm_source=IFPA+Weekly+Enews&utm_campaign=f7b0455845-DU260923&utm_medium=email&utm_term=0_d4b9991f6d-f7b0455845-58639125
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 ATO updates guidance on market valuation

What you need to know 

The ATO has updated its guidance  on market valuation for tax purposes.

The updated guide outlines the Commisioner’s views on the de�nition of market value for tax 
purposes, the parties authorised to determine market value, and the evidence and procedures 
that the ATO expects to be presented to substantiate a valuation.

Furthermore, the updated guidance includes the removal of speci�c standards for valuers 
and general statements highlighting the importance of valuers possessing the appropriate 
certi�cation and registration or licensing . Notably, references to speci�c institutes that provide 
certi�cation and standards for valuers have been omitted from the updated guide.  

Market value definition for tax purposes 

The de�nition of market value in subsection 995-1(1) of the� ITAA97 does not provide a meaning to be 
applied in all contexts. Unless market value is specially de�ned or quali�ed in a particular provision, it 
has an ordinary meaning for which the principles in case law and the International Valuation Standards 
Council (IVSC) are principally relevant.

Tax and superannuation law requiring a market value will frame the parameters of the valuation exercise 
on the asset for valuation and the valuation assessment date. The law may also contain stipulations on 
the appropriate valuation method and assumptions.

Documenting the requirements of the relevant tax and superannuation provisions, and having 
considered the relevant case law and ATO guidance (particularly where they relate to the calculation of 
market value), can save considerable time and effort in the event of a review or dispute.

The key judicial determination for determining the ordinary meaning of market value is the High Court 
decision in  Spencer v Commonwealth of Australia [1907] HCA 82. In this case, the High Court held that in 
valuing an asset, a valuer is to assume a market with hypothetical buyers and sellers and the ‘market value’, 
being the price negotiated between the buyer and seller to achieve a notional sale in the hypothetical 
market. The notional sale is assumed to be made after voluntary bargaining between a willing but not 
anxious seller and purchaser rather than a forced sale and with both being fully informed about the 
advantages and disadvantages of the asset being valued and aware of the current market conditions.

According to the IVSC market value is ‘t he estimated amount for which an asset  or liability should  
exchange on the valuation date between a willing buyer and a willing seller in an arm’s length 
transaction, after proper marketing and where the parties had each acted knowledgeably, prudently 
and without compulsion’.

The Commisioner considers the de�nition provided by the IVSC to be consistent with the judicial 
de�nition. 

Individuals who require customised advice based on speci�c circumstances to attain a higher level of 
certainty have the option to seek a private ruling on the market value of an asset, provided it is relevant 
to a question about the tax law. However, it is important to note that private rulings cannot be obtained 
for the purpose of determining or con�rming the appropriateness of a valuation methodology or the 

https://ifpa.us17.list-manage.com/track/click?u=3cae9036ddc2e0b8a7d625320&id=7c1b940074&e=079b7d18c2
https://www.ato.gov.au/law/view/document?DocID=JUD%2F5CLR418%2F00004
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market value applicable to a future event. These limitations are in place to ensure the private ruling 
process aligns with its intended scope and purpose.

Who can determine market value? 

For tax purposes, the acceptability of a valuation usually depends on the valuation process 
undertaken rather than who conducted it. However, there are some exceptions. 

A reasonable estimate of market value requires skill, knowledge and experience. Several valuation 
and accounting professional bodies and institutes provide certi�cation and standards for valuers. 
It is prudent to ensure that the valuer has obtained all certi�cations necessary for, and has previous 
experience and knowledge of, the asset class being valued (as shown in Table 1 of this guide).

A valuation report carried out by a suitably quali�ed professional following commonly-accepted 
industry standards and professional codes of conduct generally contains suf�cient evidence and 
reasoning to allow for testing or replication and is considered more reliable by the Commissioner.

Determining market value requires careful consideration of the asset, business or entity, environment, 
market and any other relevant factors.

Common issues with valuations

The ATO has noted the following issues that commonly arise when conducting reviews of market value 
estimates:

• inappropriate choice of methodology given the circumstances and information available

• incorrect application of methodology according to industry and professional standards

• the valuation approach, including the bases of a valuation, does not align with the relevant tax and 
superannuation provision, case law or ATO guidance

• unreasonable or incorrect assumptions and inputs and the use of proxies based on historical 
performance

• omission of relevant information available on the valuation date

• inconsistencies with evidence (for example, legal documentation)

• reliance on post-valuation date information and future events that cannot be reasonably 
foreseeable at the valuation date

• inappropriate apportionment of value across assets (bases, evidence, calculation)

• inappropriate choice of comparable assets on which to base valuation (chosen entity, assets)

• lack of support for size, risk and other adjustments to the chosen discount rate or capitalisation 
multiple

• lack of appropriate analysis and scrutiny of base information

• inappropriate use of averaging

• insuf�cient market evidence for inputs and assumptions

• failure to verify inputs (subjective and unquali�ed)

• insuf�cient or incorrect documentation

• omission of assumptions from the valuation report.
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IFPA comment

This is an important ATO document given how prominently market valuations �gure in so many tax 
issues (eg CGT and superannuation matters).

�}���D�3�Ï�Ù�� ATO website, Market valuation for tax purposes, 29 Aug 2023

https://www.ato.gov.au/law/view/view.htm?docid=%22SGM%2Fmarket_val%22&utm_source=IFPA+Weekly+Enews&utm_campaign=48e0108afb-DU300823&utm_medium=email&utm_term=0_d4b9991f6d-48e0108afb-58639125
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 ATO issues reminder on property assets for SMSF auditors

What you need to know 

The ATO has reminded  SMSF auditors that they need to ensure there are no charges over fund 
assets as part of completing an annual fund audit.  

Background

According to the ATO, compliance cases over the last 12 months have identi�ed that a number of SMSF 
auditors have not been gathering appropriate audit evidence to con�rm assets held by a fund are not 
subject to charges. ATO referrals to ASIC have also included auditors who, amongst other issues, have 
failed to identify or report contraventions of regulation 13.14 of the SIS Regs.

Regulation 13.14 of the SIS Regs is a reportable contravention when the reporting criteria  have been 
met.

Action items for SMSF auditors

SMSF auditors should obtain evidence annually that trustees have not given a charge over or in 
relation to a fund asset by seeking written con�rmation from trustees and by reviewing the:

• property title �to check for encumbrances on real property

• Personal Property Securities Register �to check for other parties registering interests against other 
SMSF assets.

For audits of funds that hold property assets, auditors should obtain and hold appropriate evidence to 
con�rm the fund has complied with regulation 13.14 of the SIS Regs.

�}���D�3�Ï�Ù�� ATO website QC 73156, 17 Aug 2023

https://www.ato.gov.au/Super/SMSF-newsroom/Auditors/Checking-for-charges-over-property-assets/
https://www.ato.gov.au/Forms/Auditor-actuary-contravention-report-instructions/?anchor=Reportingcriteria1&anchor=Reportingcriteria1#Reportingcriteria1
https://propertyregistry.com.au/land-title-search/?state=nsw&search_type=Title+Search&msclkid=7a6f20cff62b153af63944062d934b72
https://www.ppsr.gov.au/
https://www.ato.gov.au/Super/SMSF-newsroom/Auditors/Checking-for-charges-over-property-assets/
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 ATO issues SMSF auditor appointment reminder for SMSF 
trustees

What you need to know 

The ATO has reminded SMSF trustees they are legally required to appoint an approved� SMSF 
auditor for each income year no later than 45�days before they need to lodge their� SMSF 
annual return (SAR) .  An audit is required even if no contributions or payments are made in the 
�nancial year.

The failure to appoint an auditor and to perform an audit may lead to severe �nancial 
penalties being imposed on the fund’s trustees and/or to the fund being deemed non-
compliant by the ATO.  

Background

An approved SMSF auditor is responsible for performing a �nancial and compliance audit of an SMSF’s 
operations before lodging.

An SMSF’s audit must be �nalised before its SAR is lodged, as some information from the audit report 
is needed to complete the SAR. SMSF trustees must ensure the correct auditor details are provided in 
the SAR, otherwise they may be penalised.

If a fund doesn’t meet the rules for operating an SMSF, the auditor may be required to report 
any� contraventions �to the ATO.

Who can be an approved SMSF auditor?

To qualify as an approved SMSF auditor, a person must be:

• registered with the� Australian Securities & Investments Commission (ASIC) �– SMSF trustees  need to 
provide their� SMSF auditor number (SAN) �on their SAR.

• independent – auditors shouldn’t audit a fund where they:

 - hold any �nancial interest in, or where they have a close personal or business relationship with 
members or trustees.

 - work for a �rm who provides the fund with other services such as certain accounting services, 
tax, super or �nancial planning advice.

A list of approved SMSF auditors   can be found on the ASIC website.

�}���D�3�Ï�Ù�� ATO website QC 73128, 08 Aug 2023

https://www.ato.gov.au/Super/SMSF-newsroom/Auditors/Appointing-an-SMSF-auditor/?utm_source=IFPA+Weekly+Enews&utm_campaign=5d17e3b8e4-DU090823&utm_medium=email&utm_term=0_d4b9991f6d-5d17e3b8e4-58639125
https://www.ato.gov.au/super/self-managed-super-funds/administering-and-reporting/lodge-smsf-annual-returns/
https://www.ato.gov.au/super/self-managed-super-funds/administering-and-reporting/lodge-smsf-annual-returns/
https://www.ato.gov.au/Forms/Auditor-actuary-contravention-report-instructions/?page=3
https://asic.gov.au/
https://connectonline.asic.gov.au/RegistrySearch/faces/landing/SearchSmsfRegister.jspx?_adf.ctrl-state=pfgur5y3m_4
https://connectonline.asic.gov.au/RegistrySearch/faces/landing/SearchSmsfRegister.jspx?_adf.ctrl-state=pfgur5y3m_4
https://www.ato.gov.au/Super/SMSF-newsroom/Auditors/Appointing-an-SMSF-auditor/?utm_source=IFPA+Weekly+Enews&utm_campaign=5d17e3b8e4-DU090823&utm_medium=email&utm_term=0_d4b9991f6d-5d17e3b8e4-58639125
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 ATO ramps up SMSF compliance activity

What you need to know 

During the 2023 income year, the ATO identi�ed an increasing number of funds who did not 
comply with their obligations under the super laws.  

Actions the ATO took during the 2023 income year included:

• issuing an additional $29�million in income tax liabilities, administrative and tax shortfall penalties, 
and interest on SMSF trustees and/or members.

• disqualifying a total of 753 trustees who have now been added to its public register. 

As compared to the 2022 income year, these compliance actions resulted in double the amount of tax 
and penalties being imposed and more than triple the amount of disquali�cations.

By far the most common reason for applying these sanctions was to deal with SMSF members 
identi�ed as having illegally accessed their superannuation bene�ts before meeting a condition of 
release.

The ATO has also advised that throughout the 2024 income year the ATO will continue to take �rm 
action against trustees who persistently fail to comply with their obligations and seriously breach the 
superannuation laws.

�}���D�3�Ï�Ù����ATO website QC 73195, 31 Aug 2023

https://www.ato.gov.au/Super/SMSF-newsroom/Compliance/ATO-ramps-up-compliance-activity/
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 ATO releases SMSF quarterly statistical report – June 2023

What you need to know 

The ATO has released its June 2023 quarterly statistical report on the SMSF sector.

Report highlights

Highlights include:

• 610,287 SMSFs (up from 606,217 in March 2023)

• 1,130,640 members of SMSFs (up from 1,120,459 in March 2023)

• the total estimated assets of SMSFs are $876.4 billion (up from $865.18 billion in March 2023)

• the top asset types held by SMSFs (by value) are:

 - listed shares (30% of total estimated SMSF assets)

 - cash and term deposits (17%)

• 53% of SMSF members are male and 47% are female

• 87% of SMSF members are 45 years or older.

The report also provided an update of the annual SMSF population analysis tables for 2017-18 to  
2021-22, based on SMSF annual return data. Highlights for 2021-22 include: 

• the average assets per SMSF member were $780,000

• the average assets per SMSF were $1.5 million

• member contributions into SMSFs were $16.3 billion

• employer contributions into SMSFs were $5.7 billion.

For more detailed information read the full report  that includes data about:

• SMSF fund and member demographics

• estimates on SMSF asset holdings

• annual ‘�ows’ in and out of SMSFs.

�}���D�3�Ï�Ù�� ATO website QC 73252, 26 Sep 2023 

https://data.gov.au/data/dataset/self-managed-superannuation-funds
https://www.ato.gov.au/Super/SMSF-newsroom/General/Highlights---SMSF-quarterly-statistical-report-June-2023/
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 ATO issues GIC and SIC rates

What you need to know 

The ATO has issued the general interest charge (GIC) and shortfall interest charge (SIC)  rates 
for the period from 1 October to 31 December 2023 (see table below).

Quarter

GIC SIC

GIC annual rate GIC daily rate SIC annual rate SIC daily rate

July – September 2023 11.15% 0.03054794% 7.15% 0.01958904%

The interest rate on overpayments, early payments and delayed refund interest is 4.15%.

�}���D�3�Ï�Ù����ATO website QC 16145, 12 Sept 2023 and ATO website QC 18426, 12 Sept 2023

 
 

Order our publications!
The SMSF Manual has also been completely 
updated with the latest legislation, and new tips and 
strategies to maximise the bene�ts from your SMSF. 
The Tax Summary , now in its 104th edition, is updated 
with all the rates, changes and new legislation that 
you expect, but we also provide more tips, examples 
and insights to help you to get the most out of your 
business.
In 2022, our inaugural State Tax Summary  was 
extremely well-received; and this year’s edition is 
even more comprehensive with up to the minute 
changes from all the State and Territory budgets.

To order call 
(03) 8851 4555 

or go to ifpa.com.au

https://www.ato.gov.au/Rates/General-interest-charge-(GIC)-rates/
https://www.ato.gov.au/Rates/Shortfall-interest-charge-(SIC)-rates/
https://www.ato.gov.au/Rates/General-interest-charge-(GIC)-rates/
https://www.ato.gov.au/Rates/Shortfall-interest-charge-(SIC)-rates/
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 ATO website updates

 

• Appointing individual trustees or a corporate trustee for an SMSF  (QC 23314, 25 Set 2023) – 
information regarding the appointment of individual trustee s or directors of the corporate trustee 
of an SMSF. This information includes the requirements, responsibilities, and processes involved in 
appointing and managing trustees or directors within an SMSF structure.

• ATO advice on superannuation issues under development  (QC 50315, 04 Sep 2023) – the ATO has 
informed it is currently developing advice and guidance on the following superannuation issues:

 - Superannuation income stream

 - Ordinary meaning of the term ‘employee’

 - Determining the amount of statutory income that is non-arm’s length income (NALI)  – the 
�nal determination is expected to be competed in October 2023 and will address how the 
NALI provisions interact to determine the amount of statutory income that is NALI where a 
capital gain arises as a result of non-arm’s length dealings. Note draft�TR 2023/D1�covering 
this topic was published in June 2023.

• Scam alerts  (QC 53447, 22 Aug 2023) – information and examples on the latest tax and super-
related ATO impersonation scams, including scams involving fake superannuation investments. The 
information relates to the nature of the scam, advice about how to deal with it and also information 
on previous scam alerts.

• New super guarantee video series  (QC 73117, 03 Aug 2023) – the ATO has released a new series of 
short and informative videos on super obligations for employers.

• 2023-24 ATO corporate plan (QC 56331, 27 Jul 2023) – the ATO has identi�ed 8 key focus areas and a 
further 15 core priorities in its�corporate plan 2023-24, including improving superannuation guarantee 
(SG) compliance by assisting employers to meet their obligations, monitoring that employees receive 
correct and timely superannuation entitlements and taking �rm action with employers who fail to 
meet their obligations.
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LEGISLATION

Status of superannuation matters @ 27 September 2023

Both the House of Representatives (HOR) and the Senate are next scheduled to sit from the 23rd to 
26th of October 2023. 

The tables below summarise the status of proposed and enacted superannuation-related measures: 

LEGISLATION (BILLS AND ACTS) STATUS

�v�Ù�3���ö�?�?�ö���ì���Ù�
�Ù�Ï�?�3�����ö�Ï���7�ö�ì���ö���ì��

• Bill : Treasury Laws Amendment (Modernising Business Communications and Other 
Measures) Bill 2023

• Start date : various

• Key measures : 

 - Amends the Corporations Act 2021  to enable all documents under the Act to 
be signed electronically and for certain documents to be sent in either hard 
copy or electronic form, as well as�electronic payments�to be used.  
Start date: 15 September 2023 (on the day after assent)

 - Amends the ASIC Act to enable certain regulatory bodies to hold�virtual 
hearings and examinations. Start date: 15 September 2023  

 - Makes minor technical amendments to correct drafting errors, repeal 
inoperative provisions, address unintended outcomes and makes other 
technical changes (Sch 4).  
Start date: Part 1 of sch 4 to the Bill commences on 15 September 2023. Part 2 
of sch 4 commences on 1 October 2023 (the �rst 1 October after the day the 
Bill received assent). 

The amendments in this Bill build upon the �exible regulatory practices adopted 
by regulators before and during the COVID-19 pandemic by extending the range of 
documents that can be signed electronically and removing unnecessary barriers to 
the use of technology at hearings and examinations. 

Note: This Bill builds on a lapsed Bill , which had lapsed when parliament was 
prorogued on 11 April 2022.

Received Royal 
Assent on 

14/09/2023

Act No. 69 of 
2023
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LEGISLATION (BILLS AND ACTS) STATUS

�@���0�3���W�ö���ì���?�ó�Ù���Ù�Õ�D�Ï�·�?�ö�������·���Õ���2�D�·�
�ö�Œ�Ï�·�?�ö�����7���ë�3�·���Ù�X���3�����ë���3���Œ���·���Ï�ö�·�
���·�Õ�W�ö�7�Ù�3�7���·���Õ��
���·���ö���ì���?�Ù�Ï�ó���ö�Ï�·�
���Ï�ó�·���ì�Ù�7���?�����?�ó�Ù���5�=�}�}�}���
�Ù�ì�ö�7�
�·�?�ö�������?�����0�3���W�ö�Õ�Ù���ì�3�Ù�·�?�Ù�3���•�Ù�]�ö�Î�ö�
�ö�?�^���?����
correct errors 

• Bill : Treasury Laws Amendment (2023 Measures No. 3) Bill 2023

• Start date : various

• Key measures : 

 - Improves the education and quali�cations framework for �nancial advisers 
and recognises the experience of long-serving advisers. Start date: 
21/09/2023 (on the day after Royal Assent).

 - Makes technical changes to the �rst home super saver scheme (FHSSS) 
legislation to allow greater �exibility for �rst home buyers accessing this 
scheme:

*        To increase the discretion of the Commissioner to amend and revoke 
applications to have funds released under the FHSSS

*        To allow individuals to withdraw or amend their applications prior to 
them receiving a FHSSS amount, and allowing those who withdraw to 
re-apply for FHSSS releases in the future 

*        To extend the timeframe to request a release authority of savings after 
entering into a contract to purchase or construct a home to 90 days 
(previously 14 days). 

*        To allow the Commissioner to return the released FHSSS money to 
super funds, provided that the money has not yet been released to the 
individual. 

*        To clarify that the money returned to super funds is treated as funds’ 
non-assessable non-exempt income and does not count towards the 
individual’s contribution caps. 

• Start date : will apply retrospectively to FHSSS applications made from 1 July 2018.

Received Royal 
Assent on 

20/09/2023

Act No. 75 of 
2023
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LEGISLATION (BILLS AND ACTS) STATUS

�$�7�?�·�Î�
�ö�7�ó�ö���ì���Œ���·���Ï�ö�·�
���·�Ï�Ï���D���?�·�Î�ö�
�ö�?�^���3�Ù�ì�ö���Ù��

• Bills: Financial Accountability Regime Bill 2023  together with Financial 
Accountability Regime (Consequential Amendments) Bill 2023

• Start date : commences on 15 September 2023 (the day after assent). The Financial 
Accountability Regime (FAR) applies to the banking industry six months after 
assent and to the insurance and superannuation industries 18 months after assent.

• Key measure : 

 - Aims to improve the operating culture of entities in banking, insurance and 
superannuation and increase transparency and accountability across these 
industries. The Consequential Amendments Bill will amend several Acts to 
support the FAR, including the APRA Act and the Insurance Act 1973.

Background:

The FAR is designed to improve the risk and governance cultures of all APRA-
regulated entities. The FAR imposes four core sets of obligations applying to entities 
in the banking, insurance and superannuation industries, including deferred 
remuneration obligations—which require entities to defer at least 40% of the variable 
remuneration (for example, bonuses and incentive payments) of their directors and 
most senior and in�uential executives for a minimum of 4 years, and to reduce their 
variable remuneration for non-compliance with their accountability obligations.

�X���?�Ù����

• The FAR has replaced the Banking Executive�Accountability Regime�(BEAR).

• The FAR will be jointly administered by APRA and ASIC. 

• This measure�was originally contained in a package of 2021 Bills, which had lapsed 
when parliament was prorogued on 11 April 2022.

Received Royal 
Assent on 

14/09/2023

Act No. 67 and 
68 of 2023 

respectively
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LEGISLATION (BILLS AND ACTS) STATUS

�ž�·�3�ö���D�7�����Ù�·�7�D�3�Ù�7�
���ö���Ï�
�D�Õ�ö���ì���X���Q�@���X���Q�$���·���Ù���Õ���Ù���?�7����

• Bill : Treasury Laws Amendment (Support for Small Business and Charities and 
Other Measures) Bill 2023

• Start date : various

• Key measures : 

 - Amend the rules for non-arm’s length expenses (NALE) for superannuation 
funds. The amendments to the NALE rules will: 

*        Exempt large APRA-regulated funds from the non-arm’s length income 
(NALI) rules to the extent they relate to NALE. However, these funds are 
still subject to the remaining NALI rules for income derived on a non-
arm’s length basis.  

*        Limit the income of SMSFs and small APRA-regulated funds (SAF) that 
are taxable as NALI from a general expense depending on the type of 
non-arm’s length expense incurred. 

 - For general expenses  the amount of income that is taxed as NALI is 
twice the difference between the amount of the expense that might 
have been expected to be incurred had the parties been dealing 
at arm’s length, and the amount the fund did incur. Where the fund 
did not incur any expense, the amount of income that is taxed as 
NALI is twice the amount that might have been expected to be 
incurred had the parties been dealing at arm’s length. In addition, 
the total amount of an SMSF or SAF’s income taxable as NALI will 
be limited to the fund’s taxable income for the year not including 
any assessable contributions or any deductions against assessable 
contributions.  Start date: will apply to income derived in the 2018–
19 or a later income year, and to expenses incurred or expected to 
have been incurred in the 2018–19 or later income years.

 - For speci�c expenses  the previous treatment continues to apply, 
and the amount of income that is taxed as NALI is the amount 
of income derived from the scheme in which the parties were not 
dealing at arm’s length. 

*        Note: This Bill improves the operation of the rules in relation to NALE 

that were introduced by the  Treasury Laws Amendment (2018 
Superannuation Measures No.1) Act 2019 .

The Bill also includes the following key measures:

 - Expand Australian Financial Complaints Authority (AFCA) powers to hear 
superannuation related complaints even if the complaint does not meet 
the de�nition of a superannuation complaint under the Corporations Act 
2001. Start date: on the day after Royal Assent. The amendments will apply 
to complaints made, or purported to have been made, to AFCA before, on or 
after the date of commencement.

 - Provide broad alignment with the new accounting standard AASB 17 
Insurance contracts  with the intention of reducing the tax compliance 
burden of the general insurance industry. Start date: Applicable to income 
years starting on or after 1 January 2023.

 - Implement a range of income tax measures, including the temporary 
increase of the small business instant asset write-off threshold and the small 
business energy incentive. Start date: Applicable to eligible depreciating 
assets �rst used or �rst installed ready for use for a taxable purpose in the 
period from 1 July 2023 until 30 June 2024.

 - Contain amendments to enable certain community charities to achieve 
deductible gift recipient (DGR) status. Start date: will commence on the day 
after assent.

Introduced 
into HOR on 
13/09/2023
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LEGISLATION (BILLS AND ACTS) STATUS

�=�ö�ì�Ù�3���3�·�?�Ù�7���ë���3�������Î�7�Ù�Ù���Ù�3���·���Õ���3�Ù���?���·�7�7�ö�7�?�·���Ï�Ù���0�·�^���Ù���?�7

• Bill : Social Services and Other Legislation Amendment (Strengthening the Safety 
Net) Bill 2023

• Start date : Applicable from 20 September 2023 

• Key measures :

 - Increases the base rate of jobseeker payment by $40 per fortnight. 

 - Expands eligibility for the higher rate of jobseeker payment to recipients 
aged 55 years and over who have been on payment for nine or more 
continuous months (reducing the qualifying age from 60 years)

 - Increases the maximum rates of rent assistance payment by 15% (or $24) per 
fortnight.

�X���?�Ù����These measures were originally announced in the 2023-24 Federal Budget.�

Received Royal 
Assent on 

10/08/2023

Act No. 52 of 
2023

�5�·�ö�3���Ÿ���3�����
�Ù�ì�ö�7�
�·�?�ö����

• Bill : Fair Work Legislation Amendment (Closing Loopholes) Bill 2023

• Start date : various 

• �O�Ù�^�����Ù�·�7�D�3�Ù�7��

 - Amend the Fair Work Act 2009  (FW Act) and related legislation to close 
loopholes that undermine pay and conditions and to improve work health 
and safety laws in the Commonwealth jurisdiction by (among other things). 

 - Importantly, the Bill inserts into the FW Act an interpretive principle for 
determining the ordinary meanings of ‘employee’ and ‘employer’ for 
the purposes of the FW Act. This would enhance fairness by requiring 
consideration of the real substance, practical reality and true nature of 
the relationship by reference to the totality of the relationship between 
the parties. This would require the totality of the relationship between 
the parties, including not only the terms of the contract governing the 
relationship but also the manner of performance of the contract, to be 
considered in characterising a relationship as one of employment or one of 
principal and contractor. Accordingly, this measure effectively re-establishes 
the multi-factorial test of looking at the totality of the employment 

relationship to determine whether a person is an employee or contractor.

• �@�5�v�����Ï�������Ù���?����The multi-factorial test (ie, taking into account all of the 
circumstances to determine the legal characterisation of a worker) has been 
applied for many years in characterising the true relationship between the workers 
and their purported principals until the High Court recently ruled a person’s 
employment status could be determined if the person has a comprehensive 
written agreement. As such, these proposed changes appear to reverse the recent 
High Court decisions regarding the value of having a comprehensive written 
agreement. Small businesses who engage employees and contractors�will need to 
take care as the outcome of whether their worker is an employee or contractor will 
impact their tax, superannuation and other obligations. 
�

Introduced 
into HOR on 
04/09/2023

Referred 
to Senate 

Committee on 
07/09/2023. 
Report due 
01/02/2024



Taxpayers Australia Limited T/A the Institute of Financial Professionals Australia© 26Superannuation Notes  | October 2023

INSTITUTE OF FINANCIAL PROFESSIONALS AUSTRALIA LEGISLATION

REGULATIONS AND DETERMINATIONS (LEGISLATIVE INSTRUMENTS) STATUS

�5�·���ö�
�^���
�·�X���7�D�0�Ù�3���3�Ù�ì�D�
�·�?�ö�����7���������Õ�ö�W�ö�7�ö���������ë���7�D�0�Ù�3���Î�Ù�?�X�Ù�Ù�������·�3�3�ö�Ù�Õ���·���Õ���Õ�Ù���ë�·�Ï�?����
�Ï���D�0�
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�·�?�ö�����7�ó�ö�0���Î�3�Ù�·���Õ���X��

• �y�Ù�ì�D�
�·�?�ö����: Family Law (Superannuation) Amendment (2023 Measures No. 1) 
Regulations 2023  

• Start date : 16 September 2023 (the day after the instrument was registered)

• Key measure : These regulations amend the Family Law (Superannuation) 
Regulations 2001 (the FLS Regulations) to provide greater clarity about the meaning 
and application of certain terms and provisions related to lifetime pensions and 
pensions payable for the life of the member spouse, de�ned bene�t interests, 
unsplittable interests, and payments that are not splittable payments. Speci�cally, 
the purpose of these regulations is to:

 - Clarify that a pension that is nominally payable for life, but which may be 
subject to review to con�rm the member spouse’s continuing entitlement, 
is not precluded for this reason from being a “lifetime pension” or “pension 
payable for the life of the member spouse” for the purposes of the FLS 
Regulations. 

 - Clarify that a superannuation interest, or a component of a superannuation 
interest, is not a de�ned bene�t interest for the purpose of the FLS 
Regulations if the only reason (rather than one of the reasons) it is payable 
is because of the member’s death or invalidity. Whether or not an interest is 
considered to be a de�ned bene�t interest determines what information the 
superannuation trustee is required to provide to the member or non-member 
spouse about the superannuation interest and how that interest is valued for 
the purpose of a family law superannuation split. 

 - Prescribe that a superannuation interest that a member spouse has in the 
scheme provided for by the Australian Defence Force Cover Act 2015 and is 
in the payment phase is to be considered a de�ned bene�t interest for the 
purpose of the FLS Regulations. 

 - Clarify the difference between “unsplittable interests” and “unsplittable 
payments” in the FLS Regulations to minimise confusion about the 
relationship and distinct operation of these two terms, including to clarify 
that if certain payments from a superannuation interest cannot be split for 
family law purposes, this does not mean the superannuation interest itself is 
unsplittable. 

 - Ensure that pension payments from lifetime pensions are considered 
splittable payments from the time they become payable, because pension 
payments from lifetime pensions are intended to be paid for the life of the 
member spouse. 

Registered as 
F2023L01248 

on 15/09/2023
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• �Q�Ù�ì�ö�7�
�·�?�ö�W�Ù���ö���7�?�3�D���Ù���?: Superannuation Industry (Supervision) Amendment (Your 
Future, Your Super – Addressing Underperformance in Superannuation) Regulations 
2023

• Start date : from 1 July 2023

• Key measures : 

 - This instrument gives effect to the government’s commitment to update 
the annual superannuation performance test to address unintended 
consequences identi�ed in Treasury’s review of Your Future, Your Super laws. 
The Regulations:

*        Amend the testing period, benchmarks and noti�cation letter that form 
part of the annual performance test requirements.

*        Amend the operation of the test for trustee-direct products, so that 
platform products are tested separately to non-platform products, and 
on a gross-of-taxation basis.

*        Make minor technical updates to improve accuracy and clarity for the 
annual performance test, reduce the administrative burden for APRA and 
ensure the test is �t for purpose when it is extended to trustee directed 
products (from August 2023).

*        Make minor and technical amendments to�the Your Super comparison 
tool to ensure that the tool re�ects updated reporting standards. �

Registered as 
F2023L01063 

on 03/08/2023

�5�D�3�?�ó�Ù�3���Ù�]�?�Ù���7�ö���������ë���Œ���·���Ï�ö�·�
���·�Õ�W�ö�7�Ù�3���3�Ù�ì�ö�7�?�3�·�?�ö�������3�Ù�2�D�ö�3�Ù���Ù���?

• �Q�Ù�ì�ö�7�
�·�?�ö�W�Ù���ö���7�?�3�D���Ù���?: ASIC Corporations (Amendment) Instrument 2023/730

• Start date : 19/09/2023 (on the day after the Instrument was registered)

• Key measures : 

 - Amends the ASIC Corporations (Registration of Relevant Providers) Instrument 
2023/490

 - Further extends the delay to the requirement for relevant providers to be 
registered with ASIC as a precondition for providing personal advice to retail 
clients about relevant �nancial products to 1 February 2024 (initially proposed 
to commence on 1 January 2023, the commencement date of the requirement 
was �rst delayed to 1 July 2023 and then further postponed to 1 October 2023). 

 - Allows extra time for amendments to be made to the registration provisions 
which will improve the operation of stage 1 of the registration process. This 
will bene�t both Australian �nancial services�(AFS) licensees and �nancial 
advisers.

Registered as 
F2023L01255 on 

18/09/2023
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• �$�]�0���7�D�3�Ù���Õ�3�·�ë�?���
�Ù�ì�ö�7�
�·�?�ö��������Superannuation (Objective) Bill 2023 and Superannuation 

(Objective) (Consequential and Transitional Provisions) Bill 2023

• �}�?�·�3�?���Õ�·�?�Ù����various

• �O�Ù�^�����Ù�·�7�D�3�Ù�7����

 - The Objective Bill  legislates the objective of superannuation to codify a 
shared purpose of superannuation.  It does this by enshrining the objective 
of superannuation in legislation, requiring policy-makers to assess future 
changes to superannuation legislation for compatibility with this objective 
and include a statement of compatibility with the objective in the explanatory 
materials accompanying all Commonwealth Bills and regulations relating to 
superannuation (unless an exception applies). According to the Objective Bill, 
the objective of superannuation is: “to preserve savings to deliver income for 
a digni�ed retirement, alongside government support, in an equitable and 
sustainable way”.* Start date: commences 28 days after Royal Assent.

 - The Consequential and Transitional Provisions Bill  includes consequential 
amendments and transitional arrangements to support the Objective Bill. 
Start date: commences at the same time as the Objective Bill. However, if 
the Objective Bill does not commence, neither does the Consequential and 
Transitional Provisions Bill.  

�X���?�Ù����The draft legislation and explanatory materials re�ect the feedback received 
from stakeholders on the need to legislate the objective of superannuation to provide 
a shared direction for government, the superannuation industry and Australians.

*The objective of superannuation proposed by the draft legislation is the same as the objective 
proposed in the consultation paper released in February 2023. For more information about this 
consultation paper refer to: 

• IFPA SDG Notes – April 2023, pages 37-40

• IFPA submission on the consultation paper: legislating the objective of superannuation , 28 Mar 
2023��

• IFPA media release, 28 Mar 2023

• IFPA submission on the consultation paper: legislating the objective of superannuation, 
29 Sept 2023

Released for 
consultation 

on 01/09/2023

Consultation 
period ends on 

29/09/2023
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 ASIC launches court action against alleged greenwashing

What you need to know 

ASIC has commenced civil penalty proceedings in the Federal Court against LGSS Pty Limited 
(Active Super) alleging misleading conduct and misrepresentations to the market relating to 
claims it was an ethical and responsible superannuation fund.

This is ASIC’s third greenwashing civil penalty proceeding after ASIC recently took action against 
Mercer Super (23-043MR) and Vanguard Investments Australia ( 23-196MR).�

What is greenwashing and why is it a concern?

ASIC considers that, in relation to investments, ‘greenwashing’ is the practice of misrepresenting the 
extent to which a �nancial product or investment strategy is environmentally friendly, sustainable or 
ethical. 

According to ASIC, greenwashing is a concern because it distorts relevant information that a current 
or prospective investor might require in order to make informed investment decisions. It can erode 
investor con�dence in the market for sustainability-related products and poses a threat to a fair and 
ef�cient �nancial system. 

The greenwashing claims 

Active Super represented on their website that they eliminated investments that posed too great a risk 
to the environment and the community, including tobacco manufacturing, oil tar sands and gambling. 
Active Super also stated that they had added Russia to their list of excluded countries, following the 
invasion of Ukraine.

However, ASIC alleges Active Super exposed its members to investments it claimed to restrict or 
eliminate.��

ASIC also alleges environmental social governance (ESG) misrepresentations were made on Active 
Super’s website, disclosure documents and on Facebook, Instagram and LinkedIn.

�}���D�3�Ï�Ù����ASIC media release, ASIC commences greenwashing case against Active Super, 11 August 2023
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ASIC sues AustralianSuper over multiple super accounts

What you need to know 

ASIC has commenced civil penalty proceedings against the trustee of Australia’s largest 
superannuation fund alleging failures to address multiple member accounts. 

ASIC alleges that for almost 10 years AustralianSuper failed to have adequate policies and 
procedures to identify members who held multiple AustralianSuper accounts and to merge 
those accounts, where merger was in the member’s best interests. 

AustralianSuper then continued to charge multiple sets of fees and insurance premiums to 
these members. 

Between 1 July 2013 and 31 March 2023, approximately 90,000 AustralianSuper members were 
affected, with total cost to members of approximately $69 million. 

ASIC is concerned that despite AustralianSuper allegedly being aware in 2018 of the number of 
multiple member accounts within the fund and possible gaps in its policies and procedures, it 
did not take adequate steps to investigate and resolve the issue until late 2021 and early 2022. 

ASIC is seeking declarations, pecuniary penalties and other orders against AustralianSuper. 
The date for the �rst case management hearing is yet to be scheduled. . 

Background

This is the first  case that  ASIC has brought  in its capacity  as a co-regulator  with APRA alleging 
contraventions of  section 52 of  the SIS A�Ï�? that  relat es to the conduct  of trustee’s duties.

Unintended multiple accounts remains a signi�cant  issue for Australian consumers.  As at  30 June 2022, 
approximately  three million people had multiple superannuation accounts.  A signi�c ant  proportion of  
these multiple accounts are held  within the same fund (data provided by  the ATO shows that,  as of  31 
May  2023, over half  a million members had  two or  more account s within the same fund).

AustralianSuper  is Australia’s largest  super fund,  with over  2.87 million members and $258 billion in  
member  assets as at  30 June 2022. It  is remediating members  who held multiple account s within the  
fund at  and from 30  June 2014, for the period 1  July 2014 to 31 March 2023.

In December  2022, AustralianSuper  reported a potential failur e to comply  with their  obligations to  
consolidate duplicate account s to ASIC. AustralianSuper  was then subsequently  included in  ASIC’s 
broader  review  of trustee practices.  ASIC published the �ndings fr om this review  in June 2023, when  
ASIC called on superannuation trust ees to review  their  policies and procedures regarding duplicate  
members accounts,  af ter  the review  identi�ed poor  practices resulting in consumer  harm  (23-175MR).

�}���D�3�Ï�Ù���� ASIC media release, ASIC sues AustralianSuper  over multiple superannuation accounts,  8 
September  2023

INSTITUTE OF FINANCIAL PROFESSIONALS AUSTRALIA BULLETIN BOARD
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16 October & 18 October

Approximately one in six Australian individual tax returns include ne t rental 
income. A vast majority of the one in six have a taxable income of less than 
$90,000 per annum. Incredibly, the nation’s total property position i s a net loss. 
In a high interest rate environment (which should sensibly mean more net 
property losses), it is easy to see why the ATO has landlords in the gun.

Property has been a very attractive investment option for Australians . This is 
particularly so given the availability of negative gearing, whereby i nvestors 
may be able to claim tax losses on an investment property, whilst still enjoy ing 
the unrealised capital gains on the property. Overlay that with the poten tial 
bene�t of the six-year absence rule and other provisions, and it is easy to see 
why property is such an attractive investment proposition.

This two-part session will cover:

 » Typical errors with rental properties

 » The general principles of property tax

 » Revenue / capital distinction in property

 » Repairs vs improvements and why it matters

 » Treatment of borrowing costs

 » Interest deductibility

 » Treatment of travel expenses

 » Treatment of legal expenses

 » ATO focus areas

 » Depreciation (Division 40 and 43)

 » Relevant CGT events

 » Pre-CGT property

 » Subdivision

 » Relevant GST considerations, including a discussion of discussion o f GSTD 
2000/9 para 6 and Cripps v FC of T 99 ATC 2428.

���W���3�Ù���Õ�Ù�?�·�ö�
�7���·���Õ���Î�������ö���ì�����ö�ë�0�·���Ï�������·�D���Ù�W�Ù���?�7�����3���Ï�·�
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I N S T I T U T E  O F  F I N A N C I A L  P R O F E S S I O N A L S  A U S T R A L I A  T R A I N I N G

�7�D�[���I�R�U���O�D�Q�G�O�R�U�G�V���3�D�U�W�������	����
���v�3�Ù�7�Ù���?�Ù�3�����L���7�ó�D�·���6���
�Õ�7���ö�?�ó

Joshua Goldsmith is a senior lawyer 
specialising in taxation and 
commercial advisory. Joshua’s 
experience is broad and diverse 
including advising family groups, small 
cap listed and private companies, and 
high net wealth individuals. Joshua 
was a �nalist in Lawyers Weekly 30 
Under 30 awards (for Taxation) in 2021 
and a winner of the Australian Lawyer 
Rising Star award in 2022, 
acknowledging that he is a rising star 
in the tax and legal profession. He is a 
regular presenter and facilitator at tax 
related seminars and discussion 
groups, and has appeared on a 
number of tax-related podcasts.

 Details

Where: Zoom

Time:  12:30-1:30pm AEST

TPB CPD Hours: 2 CPD hours

Cost: Members $125 
 Non-members $175 
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APRA plans to strengthen core prudential standard

What you need to know 

APRA has advised  that it plans to strengthen a core prudential standard to enhance member 
outcomes in superannuation. 

APRA is updating Prudential Standard SPS 515 Strategic Planning and Member Outcomes  
(SPS 515) to drive better outcomes for superannuation members in areas such as trustee 
expenditure of member funds, management of �nancial resources and the transfer of 
members in and out of funds. 

The reforms follow changes to the superannuation operating environment since SPS 515 came 
into effect in 2020, including continued industry consolidation and legislative change . 

Proposed reforms

APRA’s proposed reforms to SPS 515 aim to:

• Ensure expenditure requirements better align with the best financial interest duty and, for the ��
retirement phase, to support the retirement income covenant. Under the reforms, trustees must be��

able to justify the purpose of expenditure relating to business operations;

• Lift the bar on trustees’ management of financial resources. The draft SPS 515 seeks to ensure��

trustees maintain a prudent approach in areas such as fee setting and managing member-
funded ��reserves; and

• Improve management of risks to members being transferred across funds.�
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Deputy  Chair Margaret  Cole said:  “the sole purpose  test  circular, published in 2001,  had been 
created  for a different�generation of  superannuation trustees.  The circular was designed mor e than 
20 years  ago for  a larger  number o f less sophisticat ed trustees.  It  offered general guidance and had 
no legal  status or  effect.  Trustees are operating�more mature businesses  today  and ar e well plac ed 
to make  decisions consistent  with their�legislative duties .” 

A copy  of the discussion paper  Strategic and  transfer  planning: enhancing member 
outcomes �is available on  the APRA website at: Strategic planning and member  out comes: 
proposed�enhancements. 

�}���D�3�Ï�Ù�� APRA media release,  APRA strengthens standar d to enhance member  out comes in 
superannuation,  21 September 2023    
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APRA releases superannuation statistics for June 2023

What you need to know 

APRA has released  its Quarterly Superannuation Performance  publication and the Quarterly 
MySuper Statistics  report for the June 2023 quarter . 

Key statistics as at 30 June 2023

The APRA statistics showed that: 

• total superannuation assets increased by 7.6% to $3,541.4 billion in the year ending in June 2023

• super contributions increased by 12.9% to $165.2 billion. The strong increase in contributions from the
previous income year is supported by growth in both employer contributions (increased by 12.9% over 
the year to $122.5 billion) and personal member contributions (increased by 13.1% over the year to
$42.7 billion). 

• bene�t payments reached $102.1 billion (increasing by 19.6% over the year). Of this, lump sum
payments rose by 31.9% over the year to $58.8 billion and pension payments increased by 6.1% to
$43.3 billion in the year. Net contribution �ows fell by 4.5% compared to �ows in the year to June 2023. 
Growth in bene�t payments outpaced growth in total contributions.

The growth in superannuation over the past year was driven by strong contribution in�ows, re�ecting 
higher employment growth, higher wage in�ation and strong investment market returns. 

�}���D�3�Ï�Ù�� APRA website, APRA releases superannuation statistics for June 2023, 22 August 2023
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 APRA releases 2023 super performance test results

What you need to know 

APRA has released the results of the 2023 superannuation performance test.  

Background

APRA is required to conduct an annual�performance test�for�superannuation�products. The 
performance test applies from 1 July 2021 to MySuper products, and from 1 July 2023 to trustee directed 
products.�

The assessment under the performance test, in conjunction with the ATO’s YourSuper comparison tool, 
is intended to hold registrable superannuation entity (RSE) licensees to account for underperformance 
through greater transparency and increased consequences. Where a product fails the performance 
test in two consecutive years, the RSE licensee will be prohibited from accepting new bene�ciaries into 
that product.

The annual test is designed to improve member outcomes by assessing the long-term performance of 
superannuation products against tailored benchmarks, with consequences for those that fail.

This year’s test was expanded to evaluate the performance of 805 “trustee directed products”, a subset 
of the choice sector. MySuper products were tested for the third year in a row, with 64 MySuper products 
assessed. Broadly, trustee directed products are multi-asset products where the trustee has control 
over the design of the investment strategy of the product.

Trustees of products that failed to pass the benchmarks must notify their members of the test 
outcomes by 28 September 2023. Trustees cannot accept new members into products that have failed 
for two consecutive years.

Key findings  

The 2023 performance test results showed:

• 96 trustee directed products failed to meet the test benchmarks.�

• 75% of failed trustee directed products are concentrated in products offered by just four trustees.

• one MySuper product failed to meet the test benchmarks.

• the median administration fees and costs�for platform trustee directed products were the highest 
at 0.54% of assets, compared to 0.27% for non-platform trustee directed products and 0.26% for 
MySuper products.

�}���D�3�Ï�Ù�� APRA media release, APRA releases 2023 superannuation performance test results, 31 August 
2023
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 APRA releases additional FAQs on YFYS performance test

What you need to know 

APRA has published two new frequently asked questions (FAQs)  to provide further guidance 
to registrable superannuation entity (RSE) licensees on the administration of the Your Future, 
Your Super (YFYS) performance test.� 

The questions relate to trustee directed products, as well as the reporting of standard fee and 
cost arrangements.�

See the Background section of the previous news for more information on the superannuation 
performance test, including trustee directed products . 

 

�}���D�3�Ï�Ù����APRA website, Your Future, Your Super Frequently Asked Questions, 31 Aug 2023

2024 SUPER DISCUSSION  
GROUPS EARLY BIRD 
Call 03 8851 4555 to register before  

31 December for a 10% discount.
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 APRA releases updated information on MySuper product 
performance histories

APRA has released its �nal technical determination and updated information paper on combining 
MySuper product performance histories, following the making of the� Superannuation Technical 
Determination No. 1 of 2023 actual and benchmark return formulae modi�cations . This determination 
removes the need for APRA to make individual determinations for every MySuper product for which 
performance histories are required to be combined. �

APRA has also published an updated information paper outlining APRA’s methodology for combining 
performance histories of MySuper products to re�ect the introduction of the technical determination. �

The response letter, information paper and �nal technical determination are available on the APRA 
website at:� Proposed technical determination for combining MySuper product performance histories.�

�}���D�3�Ï�Ù����APRA media release, APRA releases �nal technical determination and updated information 
paper on combining MySuper product performance histories, 9 August 2023
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AAT takes commercial approach to NALI provisions

What you need to know 

The recent AAT decision of BPFN and Commissioner of Taxation (Taxation)  [2023] AATA 2330 
has gone against the ATO’s strict approach to the non-arm’s length income (NALI) provisions 
and taken a more general commercial approach to NALI. 

Background

SMSFs must transact on an arm’s-length basis. The purchase and sale price of fund assets should 
re�ect the true market value of the asset, and the income from assets held by a fund should re�ect the 
true market rate of return. 

Any NALI is taxed at the highest marginal rate. 

Broadly, and relevant to this case, income is NALI for a complying SMSF if it is: 

• derived from a scheme in which the parties weren’t dealing with each other at arm’s length, and

• more than the SMSF might have been expected to derive if the parties had been dealing with each
other at arm’s length. 

ATO approach

Of late, the ATO has adopted a strict approach in regard to the NALI provisions, placing high expectations 
on SMSFs by requiring them to prove that arrangements are on an arm’s length basis. Such an approach 
is quite reasonable where benchmarking material is available, such as in relation to property or rent, 
however it is much more dif�cult in relation to individual commercial arrangements most of which are 
unique and are therefore dif�cult to benchmark. 

Facts of the Case

In the case of BPFN and Commissioner of Taxation (Taxation)  [2023] AATA 2330, the applicant was 
the corporate trustee of an SMSF. The SMSF had members: Mr J, his wife, and their two children. The 
members of the SMSF were also the directors of the applicant/corporate trustee.

The SMSF was the sole unit holder of a unit trust. Mr. J was the directing mind of the unit trust. 

The unit trust lent money to a related entity, ABC, of which Mr. J was also the directing mind. ABC 
then on-lent to a related entity, DEF, of which again Mr. J was the directing mind. DEF then on-lent to 
independent third-parties who undertook development activities. 

Although not disclosed, the size of the loans was signi�cant as the interest earned by the unit trust was: 

• FY2015: $1.2 million

• FY2016: $3.9 million

• FY2017: $2.6 million



Taxpayers Australia Limited T/A the Institute of Financial Professionals Australia© 38Superannuation Notes  | October 2023

INSTITUTE OF FINANCIAL PROFESSIONALS AUSTRALIA BULLETIN BOARD

The interest  rat e that  the unit  trust  charged ABC was the same as  the interest  rat e that  ABC charged  
DEF, which was the same as  the interest  rat e that  DEF charged on its loans  to the independent  third  
parties.  

However,  ABC and DEF did make a modest  amoun t  of ‘handling’  pro�t  by charging certain fees on  the  
loans. For example,  for a loan amount  of $725,000.00,  DEF would receive and retain an establishment  
fee ($11,962.50), a mortgage sale fee (if  a mortgagee sale occurs) of  $36,250.00, and a discharge fee  
($500 per  lot, anticipat ed to be 26 lots = $13,000.00). ABC was entitled to an amount  of 0.5% of the loan  
amount  upon either  discharge of  the mortgage or  repayment  of the loan from DE F. 

Arguments

With the support  of three expert  witnesses who specialised in private lending,  the taxpayer  argued  
that  ther e was nothing unusual  to have an on-lending arrangement  on the terms that  applied here.  

The crux of the ATO’s case was that  no mar gin was charged on interest  rates betw een the various  
lenders. It  also cont ended that  ABC’s fees were unsustainably  low. By retaining all  the interest  for itself 
and paying  ABC unsustainable low  fees, the taxpayer  thus ensured it  earned mor e than it  otherwise 
would have had  the par ties deal �?�� on an arm’s length basis.  In making its case,  they  called in an 

expert  witness who gave evidenc e that  brokers would not  enter  into arrangements on  the terms that 
prevailed in  this case. 

Decision

The AAT sided with the taxpayer  accepting its arguments and evidenc e that  the scheme at  hand  
under  the private lending facility  did not  diff er from that  which might  be expect ed to have operated  
“between independent  par ties dealing  with each another  in the private lending market  at  the time ”. 
Consequently,  the NALI pro visions were not  triggered,  meaning that  any income was not  taxed at  the  
highest  marginal tax  rate.

�}���D�3�Ï�Ù�� BPFN and Commissioner  of Taxation ( Taxation)  [2023] AATA 2330 (28 July 2023) 
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Our submission on legislating the objective of 
superannuation

What you need to know 

On 29 September 2023, the Institute of Financial Professionals Australia (IFPA) submitted its 
submission on legislating the objective of superannuation.

Our association does not support legislating the objective of superannuation. 

Key issues highlighted  in our submission

The following is a summary  of the key  issues raised and does not  re�ect  the full content  of our 
submission.

While we fully  suppor t  consistency  in future policy  making around superannuation,  which should  
broadly  be aimed at  providing income/bene�ts for  individuals and  their  dependen ts in retirement,  we 
do not  suppor t  legislating the objective of  superannuation.  Our reasons for  reaching this conclusion  
remain the same as our  earlier submission made  to Treasury  on 28 March 2023 but  with additional 
items for  �?�ó�Ù���ì���W�Ù�3�����Ù���?�A�7 consideration.  These concerns are discussed below.

Issues with the terms ‘equitable and sustainable’ 

In our  view, the key  words ‘equitable’  and ‘sustainable’  could be a �ag post  for futur e changes  to the  
superannuation system.  The exposure draft  states:

1.53 Superannuation plays an important role in enabling Australians to save for their 
retirement, reducing reliance on the Age Pension. Tax concessions have a role in incentivising 
Australians to save for retirement but come at a signi�cant and growing cost to the revenue 
required to fund services, so they need to be targeted at where they are needed most. Policy-
makers will need to weigh up these types of factors when assessing future superannuation 
policies against the objective of superannuation.

This wording strongly implies that the sustainability of the superannuation system will be subject 
to the broader budgetary and �scal position of the Commonwealth at any given time. This may 
be considered as ‘fair game’ for policy makers, using the proposed objective as a means to make 
changes to superannuation by making it less generous to individuals planning for their retirement. The 
proposed objective is already being used by the government through its proposed extra 15% tax to 
reduce tax concessions on superannuation balances. Such action not only targets retirement savings 
but promotes instability and uncertainty in the sector, which in turn may discourage investment.

It is our view that the objective will therefore not be bene�cial for superannuation members, rather the 
main purpose of the objective is for regulators, policy makers, and the government, as it will allow them 
to continue tinkering with the system in the future.
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Objective will not be enforceable 

We welcome the introduction of the statement of compatibility in the exposure draft legislation but do 
have concerns about its operation and enforceability. 

The exposure draft legislation states that the Bill “does not create any rights or duties that are 
enforceable in judicial or other proceedings 1” meaning the Bill will not do anything enforceable. 
Failing to prepare or table a statement of compatibility will also “not affect the validity, operation 
or enforcement of the Act or any other provision of a law of the Commonwealth 2”. Lastly, even if a 
statement of compatibility is prepared, it will not be “binding on any court or tribunal 3”. In the end, if the 
objective is legislated, there will be an obligation to prepare and lodge a statement of compatibility 
but it will not be binding on anyone, it will provide no rights and will have no consequences for failure 
to comply with that obligation. In other words, the legislation will be ineffective for everything due to its 
lack of enforceability. 

There is also a risk that the objective will be used by regulators against superannuation funds in the 
future. For example, regulators may argue that a superannuation fund is acting inconsistently with 
the objective of superannuation because they may be carrying on property development or may 
have alternative investments and/or has too large a balance. Although the explanatory materials 
state the objective is not intended to enforce the objective against superannuation fund trustees, we 
believe the legislation should speci�cally prohibit regulators from using the objective in situations like 
this, otherwise regulators could state that a trustee’s actions are not consistent with the objective of 
superannuation. Whilst the Bill creates no “rights”, the draft explanatory materials state the objective is 
intended to serve as a “true north” for regulators. For this reason, we believe it could therefore in�uence 
how regulators enforce other regulatory and taxation laws on superannuation funds. Thus, if the 
objective is legislated, we believe it should be codi�ed in the legislation to prevent situations like this 
from happening. 

Joint submission 

Our association has also collaborated with Chartered Accountants Australia and New Zealand 
(CA ANZ) and the Institute of Public Accountants (IPA) on a joint submission on the objective of 
superannuation, which can be read alongside this submission.

The joint submission can be read here .

�}���D�3�Ï�Ù�� IFPA submission on the consultation paper: legislating the objective of superannuation and 
IFPA media release , 29 Sept 2023

1 Paragraph 1.80 of the exposure draft explanatory materials
2 Paragraph 1.79 of the exposure draft explanatory materials
3 Paragraph 1.78 of the exposure draft explanatory materials
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