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Questions?

Please ask questions through the Q & A pod not on the chat pod.
Not Answered Questions will be emailed to you along with  the webinar recording



g i Monthly update May 2024 - agenda

Cases

Bechtel FBT Ootherwise deductibleO rule does not apply to FIFO workers

Konebada Trustee not carrying on enterprise of providing legal  services P not entitled
to ITCs

Mylan Part IVA does not apply to corporate acquisition B dominant purpose absent
Grant/Collier Part IVA applies to professional income alienation sche mes

Delbake Penalties for non -disclosure of SG shortfall upheld Bno exceptional circumstances
GQHC Commissioner determines that chicken processor is not eligible f  or R&D tax offset
Buzadzic Default assessments unsuccessfully relitigated

ATO Guidance

PCG Updated guidance on the liability of the Legal Per sonal Representative of a deceased
estate
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#=. FBT otherwise deductible rule and FIFO workers

Bechtel employees brought in to work FIFO rotations a t LNG construction project on Curtis Island, near G ladstone.
Flights from home airport to Brisbane and on to Gladstone.

Followed by bus/ferry/bus to temporary accommodation on Curtis Isla nd.

Reversed at completion of rotation; Bechtel footed the bill.

Under their employment contracts, the employees did not commence the ir duties until their arrival at Curtis Island.
Commissioner taxed Bechtel on residual fringe benefits o n the basis that the Ootherwise deductibleO rule did no t apply.

$13 million in dispute.

Issue:
If employees paid their own way to travel to Curtis Isla nd, would the costs be deductible?

The Federal Court at first instance ruled against Be chtel. The notional employee travel costs would have b  een incurred as a n ecessary
pre-requisite to earning their assessable income Dnot in the course of its derivation.

Bechtel appealed to the Full Federal Court, arguing the court should have followed an earlier decision  in John Holland (Full Court
2015) also involving FIFO workers and where the application of the O otherwise deductibleO rule did result in the taxpayer being rel ieved
of its FBT liability.



¢ FBT otherwise deductible rule and FIFO workers

Narrow but important point of difference between the Bechtel and John Ho lland arrangements.

Unlike the Bechtel employees, the terms of the contracts o0  f employment for John Holland employees  provided that
they commenced their rostered hours when they flew from Perth Airport to their remote worksite in Western

Australia.

On the basis of that distinction, the Full Court upheld the decision of the Pr  imary Judge: the notional travel costs, had
they been incurred by BechtelOs employees in their own right, would not have been deductible and Bechtel was liable
for the FBT assessed.

It would be hard to spot the difference between John H  olland and Bechtel employees as they were flying to their
respective remote work locations.

They would all be watching a movie, reading a book or  staring out the window.

But technically, the John Holland employees were on the clock and  the Ootherwise deductibleO rule applied to get
their employer off the FBT hook.

The tax system can sometimes produce strange and arbi  trary outcomes.
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Konebada is the trustee of the L family trust and provide s consulting, advisory and accounting services

to the L family, as well as consulting services for retirement v illages, residential aged care facilities and a

home care business conducted by entities controlled by the L family.
The L family members are involved in various legal proc eedings.

Had L family members been invoiced by their legal advise  rs individually they are unlikely to have been

entitled to claim the relevant input tax credits.

A litigation funding agreement between Konebada and the L family was entered into in 2016, whereby

the legal invoices were to be directed to Konebada .
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Konebada treated these legal invoices as creditable acquisitions and sought to claim the relevant

iInput tax credits.

The Federal Court at first instance held that Konebad aOs consulting enterprise did not extend to
providing any legal services to the L family and noted that running th e legal fees through the family

trust had an air of artificiality about it.

On appeal, the Full Court agreed with the Primary Judge thatth e creditable acquisitions associated

with the legal fees charged to the L family were not made in carrying out KonebadaOs enterprise.

The trusteeOs claim for input tax credits was therefo re denied.



PT IVA DOES NOT APPLY TO INTERCOMPANY FINANCING
ARRANGEMENTD NO DOMINANT PURPOSE

Mylan Australia Holding Pty Ltd v FC T
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The taxpayer (MAHPL) was the head company of an Aust ralian tax consolidated group which
included an Australian subsidiary (MAPL).

As part of its takeover of a global pharmaceutical business (Mer  ck), MAPL acquired the shares in
Alpha (an Australian operating subsidiary of Merck).

The acquisition was financed partly by way of interc  ompany promissory notes issued by MAPL
to a related foreign company and partly by debt.

The intercompany loans generated considerable deduct ible interest to MAHPL and subsequent
carried forward losses (as the head company of the consolidated group).

The Commissioner issued Pt IVA determinations and ame nded assessments to disallow
MAHPLOs deductions for interest expenses in relation to one of the promissory notes (PN A2 )
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Did Pt IVA apply to the funding arrangement to deny the deduct lon for the interest (and
carry -forward losses)

The Commissioner argued that had the relevant scheme n ot been entered into , the shares
in Alpha would have been acquired through a local Australian h  olding company structure or
would have been funded by 100% equity - and MAPL would not have acquired the shares in
Alpha and would not have incurred interest expenses.

The Commissioner also noted that PN A2 had flexible t erms, permitting interest to be
capitalised and allowing the prepayment of principal without penalty.
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The taxpayer had obtained a Otax benefitO by referen ce to the financing transactions it undertook,
and the CourtOs own OpreferredO counterfactual {e what it reasonably concluded the taxpayer would
have otherwise done).

However, Pt IVA did not to apply as there was no dominant purpose to obtain a tax benefit. Only
one relevant matter pointed to such a purpose P namely, Othe manner in which the scheme was
entered into and carried outO in relation to the failure to refinance P N A2 to take advantage of lower
interest rates.

Likewise, the Court said that this Oinaction did indi cate an indifference to the cost to MAPL of interest
on its finance - which tended to support the existence of the requisite dominant purpose

Court also noted that a matter is not put beyond the reach of Pt IVA because it is a Ocommerci al
judgmentO D but there were valid commercial rationales for financing subsidiaries by intercompany
loans, and the use of internal borrowings does not of itself su  ggests dominant purpose.



@& Comment

If Court had adopted a Oglobal assessment of purposeO t o find dominant purpose ( FCT v
Consolidated Press Holdings Ltd [2001] HCA 32 ) instead of ticking off each relevant factor,

would it have arrived at a different conclusion?

If the Commissioner starts losing cases on the Odominant purposeO test, he may go to the

Government to have this test watered down to instead impose, say, Oa si  gnificant purposeO test



gz Part IVA and alienation of professional income

Grant and Collie were associates of the taxpayerin  Hart v FC of T[2018] FCAFC 61.

They were both lawyers associated with a Brisbane la  w firm that was under something of a cloud.
Major clients were lost and a number of partners resigned.

The firm was involved in marketing, promoting and impl  ementing tax avoidance schemes (this was

well before the Promoter Penalty regime applied).

The applicants were concerned about being exposed to  legal or regulatory proceedings and sought to

avoid deriving income or accumulating assets in their own names.

They may have overdone things, as the arrangements the y implemented resulted in no part of their

respective shares of the firmOs income ended up being assessed to an yone Dsurely a red rag to a bull .



g @i Part IVA and alienation of professional income

The scheme involved using a daisy chain of newly established trusts, makin g gifts of capital using
promissory notes and running part of the profits of the legal practice through loss companies and tax -
exempt entities for a small fee.

Cash representing the untaxed legal practice profits  ended up in entities controlled by the applicants  and

funds for their personal use were accessed from those entities by way of informal loans.

OFor present circumstances a blatant artificial and contrived means was designed and executed to ensure
that amounts having their origins in the legal practi  ce and consulting services businesses were not
taxable in the hands of anybody in the Years in which  they otherwise would be.O [Grant at 196]

The Commissioner made Part IVA determinations and the  taxpayers applied to the AAT for a review.



g @i Part IVA and alienation of professional income

What were they thinking? Surely the scheme entered into was way too aggressive.

The applicants were relying on the High Court decisio n in Peabody (1994), which held that Part IVA
could not apply since on the evidence it was not reasonable to conclude for the purposes of s 177C
ITAA 1936 that, but for the scheme that was entered into , Mrs. Peabody might reasonably be expected

to have derived assessable income.

By using clean skin trusts with no history of making  distributions to anybody, the applicants were
hoping the Commissioner would not be able to predicate tha  t, but for the scheme, the trusts would
have made distributions to Grant and Collie. There was an  opinion by Senior Counsel supporting that

line of argument .



#. Part IVA and alienation of professional income

Unfortunately for the applicants, the Tribunal constructed its own counterfactual and simply held

that the cash the applicants helped themselves to by way of loans from e ntities they controlled
represented their own assessable income. That took care of the predicati  on argument.

As a fall back, the applicants argued the requisite dominantp  urpose to obtain a tax benefit was
lacking, as the scheme was all about asset protection.

However, the Tribunal held that their asset protection object  ives could have easily been achieved

without the number of trusts involved and the paper distributions made. The Part IVA
determinations were upheld by the Tribunal.

Grant enjoyed some success in respect of a related issue involvi ng carry forward losses and the
Tribunal made some downward adjustments to the Commis  sionerOs calculations, but significant tax
shortfalls remained. The 50% administrative penalties imposed byt  he Commissioner were also
upheld. There were no grounds for remission.

Both taxpayers have appealed to the Federal Court.



PENALTIESUPHELD - FAILURETO DISCLOSENON-PAYMENT
OF SUPER OBLIGATIONS

Delbake Pty Ltd and FCT [2024] AATA 449
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Taxpayer failed to make super contributions for its employees D and failed to notify the
Commissioner of this.

Four years later taxpayer was notified of an ATO audit (it still had not disc losed its failure to
advise Commissioner).

Following audit, the ATO imposed a penalty of $208,0 00 for failure to report its super
guarantee shortfalls.

The taxpayer unsuccessfully applied to the Small Bus iness Taxation Division tribunal for
review - arguing that the Oexceptional circumstancesO applied to remit penalty.
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Issue and taxpayerOs arguments

Issue: Whether there were exceptional circumstances that prevented the taxpayer from
providing information to ATO about its superannuation guarantee shortf all.

Taxpayer argued: the coming together of range of things constituted exceptional
circumstances b namely:

I the illness of its previous accountant

I the financial impact of the pandemic (and the legislation closing the supe r amnesty
period);

| the lack of notice of the CommissionerOs audit; and

I the previous audit by ATO meant ATO was aware of its Olate paymentO i ssues.
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SBTDfound no exceptional circumstances D and affirmed the objection decision.

Impact of the pandemic did not prevent taxpayer from di sclosing the information (it was
also noted that the taxpayer complied with its other tax obligations eg tax retur n
lodgements, BAS etc).

The Ounpaid super amnestyO was not relevant to its obligati on to disclose the unpaid super
contributions.

lliness and death of the taxpayerOs accountant did not hav e anything at all to do with its
non -disclosure.

Re previous audit conducted - the taxpayer was not entitled to assume anything from it,
and the notice of new audit should have disabused it of that assumption.



INSTITUTE OF

9“5 Decision - conclusion

OlEven if it could be said that the things to which the taxp  ayer pointed to came together to
establish exceptional circumstances, they nevertheless were not excep tional circumstances

that prevented it from providing the relevant information to the Com missioner as required.O

Comment: It is one thing for an employer to fail to make employee superan  nuation

contributions. It is another thing for an employer to fail to notif y the Commissioner of this

failure (with its harsh penalties).



NO R&D OFFSET FORCHICKEN FARMING BEXPERIMENTSO

GQHC and FCT [2024] AATA 409



The taxpayer operated a largescale poultry business in Queensland

It claimed the R&D tax offset in respect of following R&D projec ts:

Incubation/Hatchery Project, Water Quality Project, S hed Cleaning Project, and
Broiler Improvement Project.

The matter was not an appeal from the Innovation and Science Australia Board. It

was the Commissioner determined the taxpayer had not engaged in eligible R&D
activities (and then issued amended assessments).

The taxpayer sought review by the AAT.



Issues

Whether the AAT had the jurisdiction to determine the matter?
Whether the relevant activities amounted to R&D activities?
(Also, If taxpayer engaging in R&D activities, whethe r an amount should be

included in the taxpayerOs assessable income as a Ofeedst ock (balancing)
adjustmentO ?)
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Jurisdiction issue

Both the Commissioner and the AAT had the power and juris  diction to assess and make
decisions re whether taxpayer carried out eligible R&D activities.

Eligible R&D activities issue

None of the projects were "core R&D activities" as the t axpayer did not conduct the research in a
Oscientific and systemati cOmanner as required and because the research was not  based on
principles of established science. And none of the four activities ~ were OexperimentalO as required.

(Although unnecessary to decide, a O feedstock (balancing) adjustmentO under Subdiv 355-H
would have been required given that the feed and chickens were Otrans  formed or processedO.)



TAXPAYERFAILSTO SHOW ASSESSMENTSEXCESSIVE (AGAIN)

Buzadzic v FCT [2024] FCAFG0



The taxpayer and his wife were associated with 16 companies and 3 tr  usts which

carried on business and investment activities.

The taxpayer directed all financial matters concern ing the group of entities. He

controlled all bank accounts in his name or his wifeDs name.

The Commissioner issued amended assessments for 200 7 to 2013 income years to
the taxpayer and his wife to include substantial amounts for: unexpl ained bank

deposits, interest, Div 7A dividends and capital gains

The assessments were issued Oout of timeOon the basis of Ofraud or evasionO.



@55 AAT decision

In Buzadzic and FCT [2021] AATA 482(Q, the wife successfully argued that the relevant amounts

belonged to her husband as she only acted at his direction.

AAT upheld amended assessments issued to the husband on grounds he had not discharged

the onus of proving that the assessments were excessive.

The AAT found taxpayer was unable to produce supporti ng documentation to explain the
reasons the deposits were made bDand unsupported explanations were speculative and

unreliable.

For similar reasons AAT found the taxpayer had not proved that there was no fraud or evasion.
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In Buzadzic v FCT [2023] FCA 954 the Federal Court dismissed the taxpayerOs appeal, finding
that none of the grounds of appeal had been made out.

These grounds included that AAT had wrongfully applie  d the standard of proof and that the
onus was on the Commissioner to first show that amounts were incom e according to
ordinary concepts.

Court said that onus was clearly on taxpayer to demo  nstrate the true amount of his taxable

Income D and that there was no onus on Commissioner to demonstrate that amoun ts were
iIncome.

Court also found that the AAT had provided clear and |  ogical reasons for reaching the
conclusion that the taxpayer had not demonstrated that there was no fraud or e vasion.



Full Federal Court decision

In Buzadzic v FCT [2024] FCAFC 50the Full Federal Court unanimously dismissed the appeal,
finding taxpayer had not made out any of the grounds advanced.

Full Court found that the Court at first instance had correct ly found that there had not been
any error in the application of the onus of proof test. It also stre  ssed that it had been
correctly ruled that there was no onus on the Commissioner to de  monstrate that the
amounts included in the taxpayerOs assessment were ordinary income.

The key failings in the taxpayerOs case (as highlight ed by Court at first instance) included the
clear deficiencies in: the records provided to the AAT; the source of identified deposits; and
the explanations for the deposits offered by the taxpayer

In short, Full Court found ruled that app roach of the AAT was impeccable.



Full Federal Court decision ( cont)

In relation to other grounds of appeal, the Full Court dismissed the  m as follows:

¥

Fraud or evasion - it was for Commissioner to form such an opinion, and itwas fo r

the taxpayer to discharge the onus of proving that there was no fraud or

evasion.

Penalties - the Court at first instance had rightly rejected this ground of appeal on

basis that taxpayer failed to establish any error.

Procedural Fairness - the AAT had properly considered this matter and had
accordingly ruled that the taxpayer had not been denied it.



UPDATED PRACTICAL COMPLIANCE GUIDANCEPCG 2018/ 4

LIABILITY OF LPRFOR DECEASED& TAX DEBTS



Introduction

The Guideline sets out the circumstances in which the LPR of a deceased e state can finalise
Oless complexO estates before the expiration of the r elevant review period without having to
worry that they may be personally liable for an outstanding tax -related liability of the

deceased person.

It has been updated for a range of matters including the meaning of a Oless complexO
estate, the meaning of cash and cash investments and clarify the meaning of the phrase

Oacted reasonablyO.



Principle

An LPRwill not be liable where the LPR distributes within review period if the LPR
has had no Onotice of a claimO by the ATO in respect of a liability of less complex

deceased estate.

This will include where the LPR has Oacted reasonablyO.



When an estate is considered Oless complexO

. Inthe 4 years before the deceased person's death ,the deceased: did not carry on a
business; was not assessable on a share of the net income of adi scretionary trust; and
was not a member of a SMSF.

. The assets of the deceased person's estate consist only of: public company shares or
other interests in widely held entities; superannuation death benef its; Australian real
property; cash, cash investments and any other personal assets such as car s, jewellery,
and home contents. (Note: the meaning of OcashO)

. The total market value of the assets of the deceasedO®state waslessthan $10m as
at date of death.

. None of the assets of the deceased's estate pass to: a foreign resident; a complying
super entity, or a ta x-exempt entity (ignoring testamentary gifts of property where s 118 -

60 applies to disregard the capital gain).



When an LPR has notice of a claim by ato

. Notice of any amounts owing at date of death of deceased - as LPR 'stands in shoes

of the deceased regarding the deceased person's outstanding tax -related liabilities;

. Notice of liabilities from outstanding assessme nts bincluding where that assessment

had not been issued at the time of the deceased person'sd eath;

. Notice of liabilities arising in respect of outstanding returns - as the LPR is responsible

for lodgement of all tax returns that the deceased re  quired to lodge;

. Notice of liabilities arising from amendments - the LPR will have notice at time they are

notified that ATO has decided to examine the affairs of a deceased person).



No notice when OLPR acting reasonablyO

The ATO will treat an LPR as not having notice of any further claim by the ATO if the LPR:

| acted reasonably in lodging all of the deceased person's outstanding returns (or in

advising the ATO that they were not necessary), and

I the ATO has not given the LPR notice that it intends to examine  the deceased person's

taxation affairs within 6 months from the lodgment (or advice of non -lodgment)

I Note : OActed reasonablyO means exercising sound judgment or good s ense - and requires
an LPR to act with a degree of prudence. An LPR who abdicates responsibili ty and relies in

blind faith on their co -LPR, a solicitor etc is not considered to be acting r easonably.
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